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the establishment of ABLE accounts
for the care of family members with
disabilities, and for other purposes.
S. 1580
At the request of Mr. HARKIN, the
name of the Senator from Connecticut
(Mr. LIEBERMAN) was added as a co-
sponsor of S. 1580, a bill to amend the
Occupational Safety and Health Act of
1970 to expand coverage under the Act,
to increase protections for whistle-
blowers, to increase penalties for cer-
tain violators, and for other purposes.
S. 3116
At the request of Mr. KERRY, the
name of the Senator from Illinois (Mr.
BURRIS) was added as a cosponsor of S.
3116, a bill to amend the Whale Con-
servation and Protection Study Act to
promote international whale conserva-
tion, protection, and research, and for
other purposes.
S. 3134
At the request of Mr. SCHUMER, the
name of the Senator from North Caro-
lina (Mr. BURR) was added as a cospon-
sor of S. 3134, a bill to provide for iden-
tification of misaligned currency, re-
quire action to correct the misalign-
ment, and for other purposes.
S. 3136
At the request of Mr. DoODD, the name
of the Senator from Louisiana (Ms.
LANDRIEU) was added as a cosponsor of
S. 3136, a bill to amend the Internal
Revenue Code of 1986 to extend and in-
crease the exclusion for benefits pro-
vided to volunteers, firefighters and
emergency medical responders.
S. 3165
At the request of Ms. LANDRIEU, the
name of the Senator from Michigan
(Ms. STABENOW) was added as a cospon-
sor of S. 3165, a bill to authorize the
Administrator of the Small Business
Administration to waive the non-Fed-
eral share requirement under certain
programs.
AMENDMENT NO. 3746
At the request of Mr. WHITEHOUSE,
the name of the Senator from Min-
nesota (Mr. FRANKEN) was added as a
cosponsor of amendment No. 3746 in-
tended to be proposed to S. 3217, an
original bill to promote the financial
stability of the United States by im-
proving accountability and trans-
parency in the financial system, to end
“too big to fail”’, to protect the Amer-
ican taxpayer by ending bailouts, to
protect consumers from abusive finan-
cial services practices, and for other
purposes.

———

SUBMITTED RESOLUTIONS

SENATE RESOLUTION 510—DESIG-
NATING APRIL 2010 AS ‘DIS-
TRACTED DRIVING AWARENESS
MONTH”

Ms. KLOBUCHAR (for herself, Mr.
BAYH, Mr. BURRIS, Mr. CASEY, Ms.
LANDRIEU, Mr. LAUTENBERG, Mr.

LIEBERMAN, Mr. SCHUMER, Mr. ROCKE-
FELLER, Mrs. GILLIBRAND, and Ms.
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SNOWE) submitted the following resolu-
tion; which was considered and agreed
to:

S. RES. 510

Whereas, in 2008, nearly 6,000 people died as
a result of accidents involving a distracted
driver;

Whereas 21 percent of vehicle crash inju-
ries in 2008 involved distracted driving;

Whereas a 2009 study by the AAA Founda-
tion for Traffic Safety found that 87 percent
of the public considers texting while driving
to be a ‘‘very serious threat’ to their safety;

Whereas 6 States, the District of Columbia,
and the United States Virgin Islands have
enacted laws banning the use of hand-held
cell phones while driving;

Whereas 23 States, the District of Colum-
bia, and Guam have enacted laws banning
texting while driving;

Whereas a 2008 study by the National High-
way Traffic Safety Administration revealed
that at any given moment during daylight
hours more than 800,000 vehicles are being
operated by someone who is using a hand-
held cell phone;

Whereas the Department of Transportation
has launched distraction.gov, a website de-
voted to raising awareness and educating the
people of the United States about the dan-
gers of distracted driving;

Whereas the Secretary of Transportation,
Ray LaHood, convened a 2-day Distracted
Driving Summit in September 2009;

Whereas the Department of Transportation
and the National Highway Traffic Safety Ad-
ministration have jointly declared April 30,
2010, to be ‘“No Phone Zone Day’’; and

Whereas April 2010 would be an appropriate
month to designate as National Distracted
Driving Awareness Month: Now, therefore,
be it

Resolved, That the Senate—

(1) designates April 2010 as
Driving Awareness Month’’;

(2) encourages all people in the United
States to consider the danger to others on
the road and avoid distracted driving; and

(3) encourages teens, parents, teachers, and
community leaders to discuss the dangers of
distracted driving.

“Distracted

———

AMENDMENTS SUBMITTED AND
PROPOSED

SA 3752. Mrs. MURRAY submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, to promote the financial
stability of the United States by improving
accountability and transparency in the fi-
nancial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by ending
bailouts, to protect consumers from abusive
financial services practices, and for other
purposes; which was ordered to lie on the
table.

SA 3753. Mrs. MURRAY submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3754. Mrs. MURRAY submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 37556. Ms. SNOWE submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DoODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.
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SA 3756. Ms. SNOWE submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3757. Ms. SNOWE submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3758. Mr. ROCKEFELLER (for himself,
Mrs. HUTCHISON, Mr. DORGAN, and Mr.
PRYOR) submitted an amendment intended to
be proposed to amendment SA 3739 proposed
by Mr. REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, supra;
which was ordered to lie on the table.

SA 3759. Mrs. HUTCHISON (for herself, Ms.
KLOBUCHAR, Mr. JOHANNS, Mr. CORKER, Mr.
VITTER, Mr. BOND, Mr. SHELBY, Mr. CRAPO,
Mr. BROWN, of Massachusetts, and Mr. BEN-
NETT) submitted an amendment intended to
be proposed to amendment SA 3739 proposed
by Mr. REID (for Mr. DobpD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, supra;
which was ordered to lie on the table.

SA 3760. Mr. VITTER submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3761. Mr. VITTER (for himself and Mr.
DEMINT) submitted an amendment intended
to be proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DoDpD (for himself
and Mrs. LINCOLN)) to the bill S. 3217, supra;
which was ordered to lie on the table.

———

TEXT OF AMENDMENTS

SA 3752. Mrs. MURRAY submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 329, strike line 15 and all that fol-
lows through page 333, line 24, and insert the
following:

(a) FUNDING OF OFFICE OF THE COMP-
TROLLER OF THE CURRENCY.—Chapter 4 of
title LXII of the Revised Statutes is amend-
ed by inserting after section 5240 (12 U.S.C.
481, 482) the following:

“SEC. 5240A. The Comptroller of the Cur-
rency may collect an assessment, fee, or
other charge from any entity described in
section 3(q)(1) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813(q)(1)), as the Comp-
troller determines is necessary or appro-
priate to carry out the responsibilities of the
Office of the Comptroller of the Currency.
The Comptroller of the Currency also may
collect an assessment, fee, or other charge
from any entity, the activities of which are
supervised by the Comptroller of the Cur-
rency under section 6 of the Bank Holding
Company Act of 1956, as the Comptroller de-
termines is necessary or appropriate to carry
out the responsibilities of the Office of the
Comptroller of the Currency in connection
with such activities. In establishing the
amount of an assessment, fee, or charge col-
lected from an entity under this section, the
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Comptroller of the Currency may take into
account the nature and scope of the activi-
ties of the entity, the amount and type of as-
sets that the entity holds, the financial and
managerial condition of the entity, and any
other factor, as the Comptroller of the Cur-
rency determines is appropriate. Funds de-
rived from any assessment, fee, or charge
collected or payment made pursuant to this
section may be deposited by the Comptroller
of the Currency in accordance with the pro-
visions of section 5234. Such funds shall not
be construed to be Government funds or ap-
propriated monies, and shall not be subject
to apportionment for purposes of chapter 15
of title 31, United States Code, or any other
provision of law. The authority of the Comp-
troller of the Currency under this section
shall be in addition to the authority under
section 5240.

“The Comptroller of the Currency shall
have sole authority to determine the manner
in which the obligations of the Office of the
Comptroller of the Currency shall be in-
curred and its disbursements and expenses
allowed and paid, in accordance with this
section.”.

SA 3753. Mrs. MURRAY submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 372, between lines 2 and 3, insert
the following:

SEC. 343. NATIONWIDE DEPOSIT CAP FOR MERG-
ER TRANSACTIONS AND ACQUISI-
TIONS.

(a) AMENDMENTS TO THE BANK HOLDING
COMPANY ACT OF 1956.—

(1) CONCENTRATION LIMIT FOR BANK HOLDING
COMPANIES.—Section 3(d) of the Bank Hold-
ing Company Act of 1956 (12 U.S.C. 1842(d)) is
amended—

(A) in paragraph (2), by striking ‘‘para-
graph (1)(A)” each place that term appears
and inserting ‘‘subsection (a)’’; and

(B) by adding at the end the following:

‘(3) BANK DEFINED.—For purposes of this
subsection, the term ‘bank’ means an in-
sured depository institution.”.

(b) AMENDMENTS TO THE FEDERAL DEPOSIT
INSURANCE ACT.—

(1) IN GENERAL.—Section 18(c) of the Fed-
eral Deposit Insurance Act (12 U.S.C. 1828(c))
is amended—

(A) by redesignating paragraph (12) as
paragraph (13); and

(B) by inserting after paragraph (11) the
following:

“(12) NATIONWIDE DEPOSIT CAP.—The re-
sponsible agency may not approve an appli-
cation for a merger transaction if the result-
ing insured depository institution (including
all insured depository institutions which are
affiliates of the resulting insured depository
institution), wupon consummation of the
transaction, would control more than 10 per-
cent of the total amount of deposits of in-
sured depository institutions in the United
States.”.

(2) PARALLEL REQUIREMENT.—Section
44(b)(2)(A) of the Federal Deposit Insurance
Act (12 U.S.C. 1831u(b)(2)(A)) is amended to
read as follows:

“(A) NATIONWIDE CONCENTRATION LIMITS.—
The responsible agency may not approve an
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application for an interstate merger trans-
action involving 2 or more insured deposi-
tory institutions if the resulting insured de-
pository institution (including all insured
depository institutions which are affiliates
of such institution), upon consummation of
the transaction would control more than 10
percent of the total amount of deposits of in-
sured depository institutions in the United
States.”.

(c) AMENDMENTS TO THE HOME OWNERS’
LoAN AcT.—Section 10(e)(2) of the Home
Owners’ Loan Act (12 U.S.C. 467a(e)(2)) is
amended—

(1) in subparagraph (C), by striking ‘‘or” at
the end; and

(2) in subparagraph (D), by striking the pe-
riod at the end and inserting ‘‘, or’’; and

(3) by adding at the end the following:

“(E) in the case of an application involving
an acquisition of an insured depository insti-
tution, if the company (including all insured
depository institutions which are affiliates
of the applicant) controls, or upon con-
summation of the acquisition for which such
application is filed would control, more than
10 percent of the total amount of deposits of
insured depository institutions in the United
States.”.

SA 3754. Mrs. MURRAY submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 23, strike lines 6 through 12 and in-
sert the following:

(2) NONVOTING MEMBERS.—Nonvoting mem-
bers, who shall serve in an advisory capacity,
and shall not be excluded from any of the
proceedings, meetings, discussions, and de-
liberations of the Council, shall consist of—

(A) the Director of the Office of Financial
Research;

(B) a State insurance commissioner, to be
designated by a selection process determined
by the State insurance commissioners, and
who shall serve for not longer than a single
term of 2 years, beginning on the date on
which that State insurance commissioner is
selected;

(C) a State banking supervisor, to be des-
ignated by a selection process determined by
the State bank supervisors, and who shall
serve for not longer than a single term of 2
years, beginning on the date on which that
State banking supervisor is selected; and

(D) a State securities commissioner (or an
officer performing like functions), to be des-
ignated by a selection process determined by
such State securities commissioners, and
who shall serve for not longer than a single
term of 2 years, beginning on the date on
which that State securities commissioner is
selected.

SA 3755. Ms. SNOWE submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DobpD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
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protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

Strike section 1071.

SA 3756. Ms. SNOWE submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1273, beginning on line 24, strike
“‘that is not engaged significantly in offering
or providing consumer financial products or
services.” and insert the following: ‘‘that
does not derive more than 50 percent of its
revenues from the sale of nonfinancial goods
and services on credit, as determined by ref-
erence to the gross receipts in the prior cal-
endar year of that merchant, retailer, or
seller. For the first year in which a business
is in operation, the Bureau shall determine
which business types are likely to derive 50
percent or less of their revenue from the sale
of goods and services on credit, and presump-
tively exempt them from regulation.”.

SA 3757. Ms. SNOWE submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of section 1031, add the fol-
lowing:

(f) CONSIDERATION OF SEASONAL INCOME.—
The rules of the Bureau under this section
shall provide, with respect to an extension of
credit secured by residential real estate or a
dwelling, if documented income of the bor-
rower, including income from a small busi-
ness, is a repayment source for an extension
of credit secured by residential real estate or
a dwelling, the creditor may consider the
seasonality and irregularity of such income
in the underwriting of and scheduling of pay-
ments for such credit.

SA 3758. Mr. ROCKEFELLER (for
himself, Mrs. HUTCHISON, Mr. DORGAN,
and Mr. PRYOR) submitted an amend-
ment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing bailouts, to protect consumers
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from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1237, line 6, strike ‘“‘law,” and in-
sert ‘‘law (other than section 1024(g) of this
title),”.

On page 1254, line 15, strike ‘“To” and in-
sert ‘‘Except as provided in paragraph (3),
to”.

On page 1255, line 10, strike ‘‘(a)(1)(A),” and
insert ‘““(a)(1),”.

On page 1256, line 25, strike ‘‘law,” and in-
sert ‘‘law (other than subsection (g)),”.

On page 1257, after line 25, insert the fol-
lowing:

(g) PRESERVATION OF FEDERAL TRADE COM-
MISSION AUTHORITY.—

(1) IN GENERAL.—No provision of this title
shall be construed as modifying, limiting, or
otherwise affecting the authority of the Fed-
eral Trade Commission under the Federal
Trade Commission Act or any other law,
other than an enumerated consumer law.

(2) CERTAIN ENFORCEMENT ACTIONS.—The
Federal Trade Commission may enforce,
under the Federal Trade Commission Act, a
rule with respect to an unfair, deceptive, or
abusive act or practice issued by the Bureau
as to a person subject to the Federal Trade
Commission’s jurisdiction under that Act,
and a violation of such a rule shall be treat-
ed as a violation of a rule issued under sec-
tion 18 of that Act (15 U.S.C. 57a) with re-
spect to unfair or deceptive acts or practices.
The Bureau may enforce, under subtitle E, a
rule with respect to an unfair or deceptive
act or practice issued by the Federal Trade
Commission as to a covered person.

On page 1375, beginning with line 7, strike
through line 5 on page 1376 and insert the fol-
lowing:

(5) FEDERAL TRADE COMMISSION.—

(A) TRANSFER OF FUNCTIONS.—The Federal
Trade Commission’s authority under an enu-
merated consumer law to conduct a rule-
making, issue official guidelines, or conduct
a study or issue a report mandated by such
law, shall be transferred to the Bureau on
the designated transfer date. Nothing in this
title shall be construed to require a manda-
tory transfer of any employee of the Federal
Trade Commission to the Bureau.

(B) FEDERAL TRADE COMMISSION AUTHOR-
ITY.—The Bureau shall have all powers and
duties respecting rulemaking, issuing guide-
lines, conducting mandated studies, and
issuing mandated reports contained within
the enumerated consumer laws that were
vested in the Federal Trade Commission re-
lating to consumer financial protection func-
tions on the day before the designated trans-
fer date.

On page 1462, line 5, after ‘‘agency’ insert
‘“‘(other than the Bureau of Consumer Finan-
cial Protection)’.

On page 1464, line 10, after ‘‘agency’’ insert
‘‘(other than the Bureau of Consumer Finan-
cial Protection)”.

On page 1472, line 4, after ‘‘agency’’ insert
‘“‘(other than the Bureau of Consumer Finan-
cial Protection)”’.

On page 1477, strike lines 15 through 21 and
insert the following:

‘‘(e) REGULATORY AUTHORITY.—

‘(1) BUREAU OF CONSUMER FINANCIAL PRO-
TECTION.—The Bureau shall prescribe such
regulations as are necessary to carry out the
purposes of this Act. Except as provided in
paragraph (2), the regulations prescribed by
the Bureau under this subsection shall apply
to any person that is subject to this Act,
notwithstanding the enforcement authorities
granted to other agencies under this section.

‘“(2) FEDERAL TRADE COMMISSION.—The Fed-
eral Trade Commission shall issue regula-
tions to implement sections 615(e) and 628 of

i)
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this Act with respect to entities within its
authority under section 621 of this Act. The
regulations issued by the Bureau under para-
graph (1) shall not apply to those entities.”’;
and

On page 1482, line 1, after ‘‘agency’ insert
‘‘(other than the Bureau of Consumer Finan-
cial Protection)”.

On page 1485, line 24, strike ‘‘and’ after the
semicolon.

On page 1486, line 2, insert ‘‘and” after the
semicolon.

On page 1486, between lines 2 and 3, insert
the following:

(C) by adding at the end the following:
‘“Notwithstanding the preceding sentence,
only the Federal Trade Commission shall
prescribe regulations to implement section
501(b) with respect to entities subject to Fed-
eral Trade Commission enforcement under
section 5056(a).”.

On page 1500, line 23, strike the closing
quotation marks, the semicolon, and ‘“‘and’.

On page 1500, between lines 23 and 24, insert
the following:

‘“(8) Subject to subtitle B of the Consumer
Financial Protection Act of 2010, the Federal
Trade Commission shall enforce the rules
issued under paragraph (1) in the same man-
ner, by the same means, and with the same
jurisdiction as though all applicable terms
and provisions of the Federal Trade Commis-
sion Act were incorporated into and made
part of this section.”’; and

On page 1516, line 1, after ‘‘agency’’ insert
‘‘(other than the Bureau of Consumer Finan-
cial Protection)”’.

SA 3759. Mrs. HUTCHISON (for her-
self, Ms. KLOBUCHAR, Mr. JOHANNS, Mr.
CORKER, Mr. VITTER, Mr. BOND, Mr.
SHELBY, Mr. CRAPO, Mr. BROWN of Mas-
sachusetts, and Mr. BENNETT) sub-
mitted an amendment intended to be
proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in
the financial system, to end ‘‘too big to
fail,”” to protect the American taxpayer
by ending bailouts, to protect con-
sumers from abusive financial services
practices, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 299, strike line 3 and all that fol-
lows through page 367, line 19, and insert the
following:

SEC. 312. POWERS AND DUTIES TRANSFERRED.

(a) EFFECTIVE DATE.—This section, and the
amendments made by this section, shall take
effect on the transfer date.

(b) FUNCTIONS OF THE OFFICE OF THRIFT SU-
PERVISION.—

(1) SAVINGS AND LOAN HOLDING COMPANY
FUNCTIONS TRANSFERRED.—There are trans-
ferred to the Board of Governors all func-
tions of the Office of Thrift Supervision and
the Director of the Office of Thrift Super-
vision (including the authority to issue or-
ders) relating to—

(A) the supervision of—

(i) any savings and loan holding company;
and

(ii) any subsidiary (other than a depository
institution) of a savings and loan holding
company; and

(B) all rulemaking authority of the Office
of Thrift Supervision and the Director of the
Office of Thrift Supervision relating to sav-
ings and loan holding companies.

(2) ALL OTHER FUNCTIONS TRANSFERRED.—

(A) BOARD OF GOVERNORS.—AIl rulemaking
authority of the Office of Thrift Supervision
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and the Director of the Office of Thrift Su-
pervision under section 11 of the Home Own-
ers’ Loan Act (12 U.S.C. 1468) relating to
transactions with affiliates and extensions of
credit to executive officers, directors, and
principal shareholders and under section 5(q)
of such Act relating to tying arrangements
is transferred to the Board of Governors.

(B) COMPTROLLER OF THE CURRENCY.—EXx-
cept as provided in paragraph (1) and sub-
paragraph (A), there are transferred to the
Comptroller of the Currency all functions of
the Office of Thrift Supervision and the Di-
rector of the Office of Thrift Supervision re-
lating to Federal savings associations.

(C) CORPORATION.—Except as provided in
paragraph (1) and subparagraph (A), all func-
tions of the Office of Thrift Supervision and
the Director of the Office of Thrift Super-
vision relating to State savings associations
are transferred to the Corporation.

(D) COMPTROLLER OF THE CURRENCY AND
THE CORPORATION.—Except as provided in
paragraph (1) and subparagraph (A), all rule-
making authority of the Office of Thrift Su-
pervision and the Director of the Office of
Thrift Supervision relating to savings asso-
ciations is transferred to the Office of the
Comptroller of the Currency.

(¢) CONFORMING AMENDMENTS.—

(1) FEDERAL DEPOSIT INSURANCE ACT.—Sec-
tion 3(q) of the Federal Deposit Insurance
Act (12 U.S.C. 1813(q)) is amended by striking
paragraphs (1) through (4) and inserting the
following:

‘(1) the Office of the Comptroller of the
Currency, in the case of—

“(A) any national banking association;

“(B) any Federal branch or agency of a for-
eign bank; and

““(C) any Federal savings association;

‘“(2) the Federal Deposit Insurance Cor-
poration, in the case of—

““(A) any insured State nonmember bank;

‘“(B) any foreign bank having an insured
branch; and

‘(C) any State savings association;

‘“(3) the Board of Governors of the Federal
Reserve System, in the case of—

‘“(A) any State member bank;

‘(B) any branch or agency of a foreign
bank with respect to any provision of the
Federal Reserve Act which is made applica-
ble under the International Banking Act of
1978;

“(C) any foreign bank which does not oper-
ate an insured branch;

‘(D) any agency or commercial lending
company other than a Federal agency;

‘“‘(E) supervisory or regulatory proceedings
arising from the authority given to the
Board of Governors under section 7(c)(1) of
the International Banking Act of 1978, in-
cluding such proceedings under the Financial
Institutions Supervisory Act of 1966;

‘“(F) any bank holding company and any
subsidiary (other than a depository institu-
tion) of a bank holding company; and

‘“(G) any savings and loan holding com-
pany and any subsidiary (other than a depos-
itory institution) of a savings and loan hold-
ing company.”’.

(2) FEDERAL DEPOSIT INSURANCE ACT.—

(A) APPLICATION.—Section 8(b)(3) of the
Federal Deposit Insurance Act (12 U.S.C.
1818(b)(3)) is amended to read as follows:

¢“(3) APPLICATION TO BANK HOLDING COMPA-
NIES, SAVINGS AND LOAN HOLDING COMPANIES,
AND EDGE AND AGREEMENT CORPORATIONS.—

““(A) APPLICATION.—This subsection, sub-
sections (c) through (s) and subsection (u) of
this section, and section 50 shall apply to—

‘(i) any bank holding company, and any
subsidiary (other than a bank) of a bank
holding company, as those terms are defined
in section 2 of the Bank Holding Company
Act of 1956 (12 U.S.C. 1841), as if such com-
pany or subsidiary was an insured depository
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institution for which the appropriate Federal
banking agency for the bank holding com-
pany was the appropriate Federal banking
agency;

‘(ii) any savings and loan holding com-
pany, and any subsidiary (other than a de-
pository institution) of a savings and loan
holding company, as those terms are defined
in section 10 of the Home Owners’ Loan Act
(12 U.S.C. 1467a), as if such company or sub-
sidiary was an insured depository institution
for which the appropriate Federal banking
agency for the savings and loan holding com-
pany was the appropriate Federal banking
agency; and

‘‘(iii) any organization organized and oper-
ated under section 25A of the Federal Re-
serve Act (12 U.S.C. 611 et seq.) or operating
under section 25 of the Federal Reserve Act
(12 U.S.C. 601 et seq.) and any noninsured
State member bank, as if such organization
or bank was a bank holding company.

‘(B) RULES OF CONSTRUCTION.—

‘(1) EFFECT ON OTHER AUTHORITY.—Nothing
in this paragraph may be construed to alter
or affect the authority of an appropriate
Federal banking agency to initiate enforce-
ment proceedings, issue directives, or take
other remedial action under any other provi-
sion of law.

¢‘(ii) HOLDING COMPANIES.—Nothing in this
paragraph or subsection (¢) may be con-
strued as authorizing any Federal banking
agency other than the appropriate Federal
banking agency for a bank holding company
or a savings and loan holding company to
initiate enforcement proceedings, issue di-
rectives, or take other remedial action
against a bank holding company, a savings
and loan holding company, or any subsidiary
thereof (other than a depository institu-
tion).”.

(B) CONFORMING  AMENDMENT.—Section
8(b)(9) of the Federal Deposit Insurance Act
(12 U.S.C. 1818(b)(9)) is amended to read as
follows:

““(9) [Reserved].”.

(d) CONSUMER PROTECTION.—Nothing in
this section may be construed to limit or
otherwise affect the transfer of powers under
title X.

SEC. 313. ABOLISHMENT.

Effective 90 days after the transfer date,
the Office of Thrift Supervision and the posi-
tion of Director of the Office of Thrift Super-
vision are abolished.

SEC. 314. AMENDMENTS TO THE REVISED STAT-
UTES.

(a) AMENDMENT TO SECTION 324.—Section
324 of the Revised Statutes of the United
States (12 U.S.C. 1) is amended to read as fol-
lows:

“SEC. 324. COMPTROLLER OF THE CURRENCY.

‘“(a) OFFICE OF THE COMPTROLLER OF THE
CURRENCY ESTABLISHED.—There is estab-
lished in the Department of the Treasury a
bureau to be known as the ‘Office of the
Comptroller of the Currency’ which is
charged with assuring the safety and sound-
ness of, and compliance with laws and regu-
lations, fair access to financial services, and
fair treatment of customers by, the institu-
tions and other persons subject to its juris-
diction.

““(b) COMPTROLLER OF THE CURRENCY.—

‘(1) IN GENERAL.—The chief officer of the
Office of the Comptroller of the Currency
shall be known as the Comptroller of the
Currency. The Comptroller of the Currency
shall perform the duties of the Comptroller
of the Currency under the general direction
of the Secretary of the Treasury. The Sec-
retary of the Treasury may not delay or pre-
vent the issuance of any rule or the promul-
gation of any regulation by the Comptroller
of the Currency, and may not intervene in
any matter or proceeding before the Comp-
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troller of the Currency (including agency en-
forcement actions), unless otherwise specifi-
cally provided by law.

‘“(2) ADDITIONAL AUTHORITY.—The Comp-
troller of the Currency shall have the same
authority with respect to functions trans-
ferred to the Comptroller of the Currency
under the Enhancing Financial Institution
Safety and Soundness Act of 2010 (including
matters that were within the jurisdiction of
the Director of the Office of Thrift Super-
vision or the Office of Thrift Supervision on
the day before the transfer date under that
Act) as was vested in the Director of the Of-
fice of Thrift Supervision on the transfer
date under that Act.”.

(b) AMENDMENT TO SECTION 329.—Section
329 of the Revised Statutes of the United
States (12 U.S.C. 11) is amended by inserting
before the period at the end the following:
‘“‘or any Federal savings association’.

(c) EFFECTIVE DATE.—This section, and the
amendments made by this section, shall take
effect on the transfer date.

SEC. 315. FEDERAL INFORMATION POLICY.

Section 3502(5) of title 44, United States
Code, is amended by inserting ‘‘Office of the
Comptroller of the Currency,’”’ after ‘‘the Se-
curities and Exchange Commission,”.

SEC. 316. SAVINGS PROVISIONS.

(a) OFFICE OF THRIFT SUPERVISION.—

(1) EXISTING RIGHTS, DUTIES, AND OBLIGA-
TIONS NOT AFFECTED.—Sections 312(b) and 313
shall not affect the validity of any right,
duty, or obligation of the United States, the
Director of the Office of Thrift Supervision,
the Office of Thrift Supervision, or any other
person, that existed on the day before the
transfer date.

(2) CONTINUATION OF SUITS.—This title shall
not abate any action or proceeding com-
menced by or against the Director of the Of-
fice of Thrift Supervision or the Office of
Thrift Supervision before the transfer date,
except that, for any action or proceeding
arising out of a function of the Director of
the Office of Thrift Supervision or the Office
of Thrift Supervision that is transferred to
the Comptroller of the Currency, the Office
of the Comptroller of the Currency, the
Chairperson of the Corporation, the Corpora-
tion, the Chairman of the Board of Gov-
ernors, or the Board of Governors by this
subtitle, the Comptroller of the Currency,
the Office of the Comptroller of the Cur-
rency, the Chairperson of the Corporation,
the Corporation, the Chairman of the Board
of Governors, or the Board of Governors
shall be substituted for the Director of the
Office of Thrift Supervision or the Office of
Thrift Supervision, as appropriate, as a
party to the action or proceeding as of the
transfer date.

(b) CONTINUATION OF EXISTING ORDERS,
RESOLUTIONS, DETERMINATIONS, AGREEMENTS,
REGULATIONS, AND OTHER MATERIALS.—AIll
orders, resolutions, determinations, agree-
ments, regulations, interpretative rules,
other interpretations, guidelines, procedures,
and other advisory materials that have been
issued, made, prescribed, or allowed to be-
come effective by the Office of Thrift Super-
vision, or by a court of competent jurisdic-
tion, in the performance of functions of the
Office of Thrift Supervision that are trans-
ferred by this subtitle and that are in effect
on the day before the transfer date, shall
continue in effect according to the terms of
those materials, and shall be enforceable by
or against the Office of the Comptroller of
the Currency, the Corporation, or the Board
of Governors, as appropriate, until modified,
terminated, set aside, or superseded in ac-
cordance with applicable law by the Office of
the Comptroller of the Currency, the Cor-
poration, or the Board of Governors, as ap-
propriate, by any court of competent juris-
diction, or by operation of law.
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(¢) IDENTIFICATION OF REGULATIONS CONTIN-
UED.—

(1) BY THE OFFICE OF THE COMPTROLLER OF
THE CURRENCY.—Not later than the transfer
date, the Office of the Comptroller of the
Currency shall—

(A) in consultation with the Corporation,
identify the regulations continued under
subsection (b) that will be enforced by the
Office of the Comptroller of the Currency;
and

(B) publish a list of such regulations in the
Federal Register.

(2) BY THE CORPORATION.—Not later than
the transfer date, the Corporation shall—

(A) in consultation with the Office of the
Comptroller of the Currency, identify the
regulations continued under subsection (b)
that will be enforced by the Corporation; and

(B) publish a list of such regulations in the
Federal Register.

(3) BY THE BOARD OF GOVERNORS.—Not later
than the transfer date, the Board of Gov-
ernors shall—

(A) in consultation with the Office of the
Comptroller of the Currency and the Cor-
poration, identify the regulations continued
under subsection (b) that will be enforced by
the Board of Governors; and

(B) publish a list of such regulations in the
Federal Register.

(d) STATUS OF REGULATIONS PROPOSED OR
NoOT YET EFFECTIVE.—

(1) PROPOSED REGULATIONS.—ANy proposed
regulation of the Office of Thrift Supervision
that the Office of Thrift Supervision, in per-
forming functions transferred by this sub-
title, has proposed before the transfer date,
but has not published as a final regulation
before that date, shall be deemed to be a pro-
posed regulation of the Office of the Comp-
troller of the Currency or the Board of Gov-
ernors, as appropriate, according to its
terms.

(2) REGULATIONS NOT YET EFFECTIVE.—ANy
interim or final regulation of the Office of
Thrift Supervision that the Office of Thrift
Supervision, in performing functions trans-
ferred by this subtitle, has published before
the transfer date, but which has not become
effective before that date, shall become ef-
fective as a regulation of the Office of the
Comptroller of the Currency or the Board of
Governors, as appropriate, according to its
terms.

SEC. 317. REFERENCES IN FEDERAL LAW TO FED-
ERAL BANKING AGENCIES.

Except as provided in section 312(d)(2), on
and after the transfer date, any reference in
Federal law to the Director of the Office of
Thrift Supervision or the Office of Thrift Su-
pervision, in connection with any function of
the Director of the Office of Thrift Super-
vision or the Office of Thrift Supervision
transferred under section 312(b) or any other
provision of this subtitle, shall be deemed to
be a reference to the Comptroller of the Cur-
rency, the Office of the Comptroller of the
Currency, the Chairperson of the Corpora-
tion, the Corporation, the Chairman of the
Board of Governors, or the Board of Gov-
ernors, as appropriate.

SEC. 318. FUNDING.

(a) FUNDING OF OFFICE OF THE COMP-
TROLLER OF THE CURRENCY.—Chapter 4 of
title LXII of the Revised Statutes is amend-
ed by inserting after section 5240 (12 U.S.C.
481, 482) the following:

“SEC. 5240A. The Comptroller of the Cur-
rency may collect an assessment, fee, or
other charge from any entity described in
section 3(q)(1) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813(q)(1)), as the Comp-
troller determines is necessary or appro-
priate to carry out the responsibilities of the
Office of the Comptroller of the Currency. In
establishing the amount of an assessment,
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fee, or charge collected from an entity under
this section, the Comptroller of the Currency
may take into account the funds transferred
to the Office of the Comptroller of the Cur-
rency under this section, the nature and
scope of the activities of the entity, the
amount and type of assets that the entity
holds, the financial and managerial condi-
tion of the entity, and any other factor, as
the Comptroller of the Currency determines
is appropriate. Funds derived from any as-
sessment, fee, or charge collected or pay-
ment made pursuant to this section may be
deposited by the Comptroller of the Currency
in accordance with the provisions of section
5234. Such funds shall not be construed to be
Government funds or appropriated monies,
and shall not be subject to apportionment
for purposes of chapter 15 of title 31, United
States Code, or any other provision of law.
The authority of the Comptroller of the Cur-
rency under this section shall be in addition
to the authority under section 5240.

““The Comptroller of the Currency shall
have sole authority to determine the manner
in which the obligations of the Office of the
Comptroller of the Currency shall be in-
curred and its disbursements and expenses
allowed and paid, in accordance with this
section.”.

(b) FUNDING OF BOARD OF GOVERNORS.—Sec-
tion 11 of the Federal Reserve Act (12 U.S.C.
248) is amended by adding at the end the fol-
lowing:

‘“(s) ASSESSMENTS, FEES, AND OTHER
CHARGES FOR CERTAIN COMPANIES.—

‘(1) IN GENERAL.—The Board shall collect a
total amount of assessments, fees, or other
charges from the companies described in
paragraph (2) that is equal to the total ex-
penses the Board estimates are necessary or
appropriate to carry out the responsibilities
of the Board with respect to such companies.

‘(2) COMPANIES.—The companies described
in this paragraph are—

““(A) all bank holding companies having
total consolidated assets of $50,000,000,000 or
more;

‘“(B) all savings and loan holding compa-
nies having total consolidated assets of
$50,000,000,000 or more; and

‘(C) all nonbank financial companies su-
pervised by the Board under section 113 of
the Restoring American Financial Stability
Act of 2010.”.

(c) CORPORATION EXAMINATION FEES.—Sec-
tion 10(e) of the Federal Deposit Insurance
Act (12 U.S.C. 1820(e)) is amended by striking
paragraph (1) and inserting the following:

‘(1) REGULAR AND SPECIAL EXAMINATIONS OF
DEPOSITORY INSTITUTIONS.—The cost of con-
ducting any regular examination or special
examination of any depository institution
under subsection (b)(2), (b)(3), or (d) or of any
entity described in section 3(q)(2) may be as-
sessed by the Corporation against the insti-
tution or entity to meet the expenses of the
Corporation in carrying out such examina-
tions, or as the Corporation determines is
necessary or appropriate to carry out the re-
sponsibilities of the Corporation.”.

(d) EFFECTIVE DATE.—This section, and the
amendments made by this section, shall take
effect on the transfer date.

SEC. 319. CONTRACTING AND LEASING AUTHOR-

Notwithstanding the Federal Property and
Administrative Services Act of 1949 (41
U.S.C. 251 et seq.) or any other provision of
law, the Office of the Comptroller of the Cur-
rency may—

(1) enter into and perform contracts, exe-
cute instruments, and acquire, in any lawful
manner, such goods and services, or personal
or real property (or property interest) as the
Comptroller deems necessary to carry out
the duties and responsibilities of the Office
of the Comptroller of the Currency; and
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(2) hold, maintain, sell, lease, or otherwise
dispose of the property (or property interest)
acquired under paragraph (1).

Subtitle B—Transitional Provisions
SEC. 321. INTERIM USE OF FUNDS, PERSONNEL,
AND PROPERTY OF THE OFFICE OF
THRIFT SUPERVISION.

(a) IN GENERAL.—Before the transfer date,
the Office of the Comptroller of the Cur-
rency, the Corporation, and the Board of
Governors shall—

(1) consult and cooperate with the Office of
Thrift Supervision to facilitate the orderly
transfer of functions to the Office of the
Comptroller of the Currency, the Corpora-
tion, and the Board of Governors in accord-
ance with this title;

(2) determine jointly, from time to time—

(A) the amount of funds necessary to pay
any expenses associated with the transfer of
functions (including expenses for personnel,
property, and administrative services) dur-
ing the period beginning on the date of en-
actment of this Act and ending on the trans-
fer date;

(B) which personnel are appropriate to fa-
cilitate the orderly transfer of functions by
this title; and

(C) what property and administrative serv-
ices are necessary to support the Office of
the Comptroller of the Currency, the Cor-
poration, and the Board of Governors during
the period beginning on the date of enact-
ment of this Act and ending on the transfer
date; and

(3) take such actions as may be necessary
to provide for the orderly implementation of
this title.

(b) AGENCY CONSULTATION.—When re-
quested jointly by the Office of the Comp-
troller of the Currency, the Corporation, and
the Board of Governors to do so before the
transfer date, the Office of Thrift Super-
vision shall—

(1) pay to the Office of the Comptroller of
the Currency, the Corporation, or the Board
of Governors, as applicable, from funds ob-
tained by the Office of Thrift Supervision
through assessments, fees, or other charges
that the Office of Thrift Supervision is au-
thorized by law to impose, such amounts as
the Office of the Comptroller of the Cur-
rency, the Corporation, and the Board of
Governors jointly determine to be necessary
under subsection (a);

(2) detail to the Office of the Comptroller
of the Currency, the Corporation, or the
Board of Governors, as applicable, such per-
sonnel as the Office of the Comptroller of the
Currency, the Corporation, and the Board of
Governors jointly determine to be appro-
priate under subsection (a); and

(3) make available to the Office of the
Comptroller of the Currency, the Corpora-
tion, or the Board of Governors, as applica-
ble, such property and provide to the Office
of the Comptroller of the Currency, the Cor-
poration, or the Board of Governors, as ap-
plicable, such administrative services as the
Office of the Comptroller of the Currency,
the Corporation, and the Board of Governors
jointly determine to be necessary under sub-
section (a).

(c) NOTICE REQUIRED.—The Office of the
Comptroller of the Currency, the Corpora-
tion, and the Board of Governors shall joint-
ly give the Office of Thrift Supervision rea-
sonable prior notice of any request that the
Office of the Comptroller of the Currency,
the Corporation, and the Board of Governors
jointly intend to make under subsection (b).
SEC. 322. TRANSFER OF EMPLOYEES.

(a) IN GENERAL.—

(1) OFFICE OF THRIFT SUPERVISION EMPLOY-
EES.—

(A) IN GENERAL.—AIl employees of the Of-
fice of Thrift Supervision shall be trans-
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ferred to the Office of the Comptroller of the
Currency or the Corporation for employment
in accordance with this section.

(B) ALLOCATING EMPLOYEES FOR TRANSFER
TO RECEIVING AGENCIES.—The Director of the
Office of Thrift Supervision, the Comptroller
of the Currency, and the Chairperson of the
Corporation shall—

(i) jointly determine the number of em-
ployees of the Office of Thrift Supervision
necessary to perform or support the func-
tions that are transferred to the Office of the
Comptroller of the Currency or the Corpora-
tion by this title; and

(ii) consistent with the determination
under clause (i), jointly identify employees
of the Office of Thrift Supervision for trans-
fer to the Office of the Comptroller of the
Currency or the Corporation.

(2) EMPLOYEES TRANSFERRED; SERVICE PERI-
ODS CREDITED.—For purposes of this section,
periods of service with a Federal home loan
bank, a joint office of Federal home loan
banks, or a Federal reserve bank shall be
credited as periods of service with a Federal
agency.

(3) APPOINTMENT AUTHORITY FOR EXCEPTED
SERVICE TRANSFERRED.—

(A) IN GENERAL.—Except as provided in
subparagraph (B), any appointment author-
ity of the Office of Thrift Supervision under
Federal law that relates to the functions
transferred under section 312, including the
regulations of the Office of Personnel Man-
agement, for filling the positions of employ-
ees in the excepted service shall be trans-
ferred to the Comptroller of the Currency or
the Chairperson of the Corporation, as appro-
priate.

(B) DECLINING TRANSFERS ALLOWED.—The
Office of the Comptroller of the Currency or
the Chairperson of the Corporation may de-
cline to accept a transfer of authority under
subparagraph (A) (and the employees ap-
pointed under that authority) to the extent
that such authority relates to positions ex-
cepted from the competitive service because
of their confidential, policy-making, policy-
determining, or policy-advocating character.

(4) ADDITIONAL APPOINTMENT AUTHORITY.—
Notwithstanding any other provision of law,
the Office of the Comptroller of the Currency
and the Corporation may appoint transferred
employees to positions in the Office of the
Comptroller of the Currency or the Corpora-
tion, respectively.

(b) TIMING OF TRANSFERS AND POSITION AS-
SIGNMENTS.—Each employee to be trans-
ferred under subsection (a)(1) shall—

(1) be transferred not later than 90 days
after the transfer date; and

(2) receive notice of the position assign-
ment of the employee not later than 120 days
after the effective date of the transfer of the
employee.

(¢) TRANSFER OF FUNCTIONS.—

(1) IN GENERAL.—Notwithstanding any
other provision of law, the transfer of em-
ployees under this subtitle shall be deemed a
transfer of functions for the purpose of sec-
tion 3503 of title 5, United States Code.

(2) PRIORITY.—If any provision of this sub-
title conflicts with any protection provided
to a transferred employee under section 3503
of title 5, United States Code, the provisions
of this subtitle shall control.

(d) EMPLOYEE STATUS AND ELIGIBILITY.—
The transfer of functions and employees
under this subtitle, and the abolishment of
the Office of Thrift Supervision under sec-
tion 313, shall not affect the status of the
transferred employees as employees of an
agency of the United States under any provi-
sion of law.

(e) EQUAL STATUS AND TENURE POSITIONS.—
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(1) STATUS AND TENURE.—Each transferred
employee from the Office of Thrift Super-
vision shall be placed in a position at the Of-
fice of the Comptroller of the Currency or
the Corporation with the same status and
tenure as the transferred employee held on
the day before the date on which the em-
ployee was transferred.

(2) FuNcTIONS.—To the extent practicable,
each transferred employee shall be placed in
a position at the Office of the Comptroller of
the Currency or the Corporation, as applica-
ble, responsible for the same functions and
duties as the transferred employee had on
the day before the date on which the em-
ployee was transferred, in accordance with
the expertise and preferences of the trans-
ferred employee.

(f) NO ADDITIONAL CERTIFICATION REQUIRE-
MENTS.—An examiner who is a transferred
employee shall not be subject to any addi-
tional certification requirements before
being placed in a comparable position at the
Office of the Comptroller of the Currency or
the Corporation, if the examiner carries out
examinations of the same type of institu-
tions as an employee of the Office of the
Comptroller of the Currency or the Corpora-
tion as the employee was responsible for car-
rying out before the date on which the em-
ployee was transferred.

(g) PERSONNEL ACTIONS LIMITED.—

(1) 2-YEAR PROTECTION.—Except as provided
in paragraph (2), during the 2-year period be-
ginning on the transfer date, an employee
holding a permanent position on the day be-
fore the date on which the employee was
transferred shall not be involuntarily sepa-
rated or involuntarily reassigned outside the
locality pay area (as defined by the Office of
Personnel Management) of the employee.

(2) EXCEPTIONS.—The Comptroller of the
Currency and the Chairperson of the Cor-
poration, as applicable, may—

(A) separate a transferred employee for
cause, including for unacceptable perform-
ance; or

(B) terminate an appointment to a position
excepted from the competitive service be-
cause of its confidential policy-making, pol-
icy-determining, or policy-advocating char-
acter.

(h) PAY.—

(1) 2-YEAR PROTECTION.—Except as provided
in paragraph (2), during the 2-year period be-
ginning on the date on which the employee
was transferred under this subtitle, a trans-
ferred employee shall be paid at a rate that
is not less than the basic rate of pay, includ-
ing any geographic differential, that the
transferred employee received during the
pay period immediately preceding the date
on which the employee was transferred.

(2) EXCEPTIONS.—The Comptroller of the
Currency or the Chairman of the Board of
Governors may reduce the rate of basic pay
of a transferred employee—

(A) for cause, including for unacceptable
performance; or

(B) with the consent of the transferred em-
ployee.

(3) PROTECTION ONLY WHILE EMPLOYED.—
This subsection shall apply to a transferred
employee only during the period that the
transferred employee remains employed by
Office of the Comptroller of the Currency or
the Corporation.

(4) PAY INCREASES PERMITTED.—Nothing in
this subsection shall limit the authority of
the Comptroller of the Currency or the
Chairperson of the Corporation to increase
the pay of a transferred employee.

(i) BENEFITS.—

(1) RETIREMENT BENEFITS FOR TRANSFERRED
EMPLOYEES.—

(A) IN GENERAL.—

(i) CONTINUATION OF EXISTING RETIREMENT
PLAN.—Each transferred employee shall re-
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main enrolled in the retirement plan of the
transferred employee, for as long as the
transferred employee is employed by the Of-
fice of the Comptroller of the Currency or
the Corporation.

(ii) EMPLOYER’S CONTRIBUTION.—The Comp-
troller of the Currency or the Chairperson of
the Corporation, as appropriate, shall pay
any employer contributions to the existing
retirement plan of each transferred em-
ployee, as required under each such existing
retirement plan.

(B) DEFINITION.—In this paragraph, the
term ‘‘existing retirement plan’ means, with
respect to a transferred employee, the retire-
ment plan (including the Financial Institu-
tions Retirement Fund), and any associated
thrift savings plan, of the agency from which
the employee was transferred in which the
employee was enrolled on the day before the
date on which the employee was transferred.

(2) BENEFITS OTHER THAN RETIREMENT BENE-
FITS.—

(A) DURING FIRST YEAR.—

(i) EXISTING PLANS CONTINUE.—During the
l-year period following the transfer date,
each transferred employee may retain mem-
bership in any employee benefit program
(other than a retirement benefit program) of
the agency from which the employee was
transferred under this title, including any
dental, vision, long term care, or life insur-
ance program to which the employee be-
longed on the day before the transfer date.

(ii) EMPLOYER’S CONTRIBUTION.—The Office
of the Comptroller of the Currency or the
Corporation, as appropriate, shall pay any
employer cost required to extend coverage in
the benefit program to the transferred em-
ployee as required under that program or ne-
gotiated agreements.

(B) DENTAL, VISION, OR LIFE INSURANCE
AFTER FIRST YEAR.—If, after the 1-year period
beginning on the transfer date, the Office of
the Comptroller of the Currency or the Cor-
poration determines that the Office of the
Comptroller of the Currency or the Corpora-
tion, as the case may be, will not continue to
participate in any dental, vision, or life in-
surance program of an agency from which an
employee was transferred, a transferred em-
ployee who is a member of the program may,
before the decision takes effect and without
regard to any regularly scheduled open sea-
son, elect to enroll in—

(i) the enhanced dental benefits program
established under chapter 89A of title 5,
United States Code;

(ii) the enhanced vision benefits estab-
lished under chapter 89B of title 5, United
States Code; and

(iii) the Federal Employees’ Group Life In-
surance Program established under chapter
87 of title 5, United States Code, without re-
gard to any requirement of insurability.

(C) LONG TERM CARE INSURANCE AFTER 1ST
YEAR.—If, after the 1l-year period beginning
on the transfer date, the Office of the Comp-
troller of the Currency or the Corporation
determines that the Office of the Comp-
troller of the Currency or the Corporation,
as appropriate, will not continue to partici-
pate in any long term care insurance pro-
gram of an agency from which an employee
transferred, a transferred employee who is a
member of such a program may, before the
decision takes effect, elect to apply for cov-
erage under the Federal Long Term Care In-
surance Program established under chapter
90 of title 5, United States Code, under the
underwriting requirements applicable to a
new active workforce member, as described
in part 875 of title 5, Code of Federal Regula-
tions (or any successor thereto).

(D) CONTRIBUTION OF TRANSFERRED EM-
PLOYEE.—

(i) IN GENERAL.—Subject to clause (ii), a
transferred employee who is enrolled in a
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plan under the Federal Employees Health
Benefits Program shall pay any employee
contribution required under the plan.

(ii) COST DIFFERENTIAL.—The Office of the
Comptroller of the Currency or the Corpora-
tion, as applicable, shall pay any difference
in cost between the employee contribution
required under the plan provided to trans-
ferred employees by the agency from which
the employee transferred on the date of en-
actment of this Act and the plan provided by
the Office of the Comptroller of the Currency
or the Corporation, as the case may be,
under this section.

(iii) FUNDS TRANSFER.—The Office of the
Comptroller of the Currency or the Corpora-
tion, as the case may be, shall transfer to
the Employees Health Benefits Fund estab-
lished under section 8909 of title 5, United
States Code, an amount determined by the
Director of the Office of Personnel Manage-
ment, after consultation with the Comp-
troller of the Currency or the Chairperson of
the Corporation, as the case may be, and the
Office of Management and Budget, to be nec-
essary to reimburse the Fund for the cost to
the Fund of providing any benefits under
this subparagraph that are not otherwise
paid for by a transferred employee under
clause (1).

(E) SPECIAL PROVISIONS TO ENSURE CONTINU-
ATION OF LIFE INSURANCE BENEFITS.—

(i) IN GENERAL.—An annuitant, as defined
in section 8901 of title 5, United States Code,
who is enrolled in a life insurance plan ad-
ministered by an agency from which employ-
ees are transferred under this title on the
day before the transfer date shall be eligible
for coverage by a life insurance plan under
sections 8706(b), 8714a, 8714b, or 8714c of title
5, United States Code, or by a life insurance
plan established by the Office of the Comp-
troller of the Currency or the Corporation,
as applicable, without regard to any regu-
larly scheduled open season or any require-
ment of insurability.

(ii) CONTRIBUTION OF TRANSFERRED EM-
PLOYEE.—

(I) IN GENERAL.—Subject to subclause (II),
a transferred employee enrolled in a life in-
surance plan under this subparagraph shall
pay any employee contribution required by
the plan.

(IT) COST DIFFERENTIAL.—The Office of the
Comptroller of the Currency or the Corpora-
tion, as the case may be, shall pay any dif-
ference in cost between the benefits provided
by the agency from which the employee
transferred on the date of enactment of this
Act and the benefits provided under this sec-
tion.

(IITI) FUNDS TRANSFER.—The Office of the
Comptroller of the Currency or the Corpora-
tion, as the case may be, shall transfer to
the Federal Employees’ Group Life Insurance
Fund established under section 8714 of title 5,
United States Code, an amount determined
by the Director of the Office of Personnel
Management, after consultation with the
Comptroller of the Currency or the Chair-
person of the Corporation, as the case may
be, and the Office of Management and Budg-
et, to be necessary to reimburse the Federal
Employees’ Group Life Insurance Fund for
the cost to the Federal Employees’ Group
Life Insurance Fund of providing benefits
under this subparagraph not otherwise paid
for by a transferred employee under sub-
clause (I).

(IV) CREDIT FOR TIME ENROLLED IN OTHER
PLANS.—For any transferred employee, en-
rollment in a life insurance plan adminis-
tered by the agency from which the em-
ployee transferred, immediately before en-
rollment in a life insurance plan under chap-
ter 87 of title 5, United States Code, shall be
considered as enrollment in a life insurance
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plan under that chapter for purposes of sec-
tion 8706(b)(1)(A) of title 5, United States
Code.

(j) INCORPORATION INTO AGENCY PAY SYS-
TEM.—Not later than 2 years after the trans-
fer date, the Comptroller of the Currency
and the Chairperson of the Corporation shall
place each transferred employee into the es-
tablished pay system and structure of the
appropriate employing agency.

(k) EQUITABLE TREATMENT.—In admin-
istering the provisions of this section, the
Comptroller of the Currency and the Chair-
person of the Corporation—

(1) may not take any action that would un-
fairly disadvantage a transferred employee
relative to any other employee of the Office
of the Comptroller of the Currency or the
Corporation on the basis of prior employ-
ment by the Office of Thrift Supervision; and

(2) may take such action as is appropriate
in an individual case to ensure that a trans-
ferred employee receives equitable treat-
ment, with respect to the status, tenure,
pay, benefits (other than benefits under pro-
grams administered by the Office of Per-
sonnel Management), and accrued leave or
vacation time for prior periods of service
with any Federal agency of the transferred
employee.

(1) REORGANIZATION.—

(1) IN GENERAL.—If the Comptroller of the
Currency or the Chairperson of the Corpora-
tion determines, during the 2-year period be-
ginning 1 year after the transfer date, that a
reorganization of the staff of the Office of
the Comptroller of the Currency or the Cor-
poration, respectively, is required, the reor-
ganization shall be deemed a ‘‘major reorga-
nization” for purposes of affording affected
employees retirement under section
8336(d)(2) or 8414(b)(1)(B) of title 5, United
States Code.

(2) SERVICE CREDIT.—For purposes of this
subsection, periods of service with a Federal
home loan bank or a joint office of Federal
home loan banks shall be credited as periods
of service with a Federal agency.

SEC. 323. PROPERTY TRANSFERRED.

(a) PROPERTY DEFINED.—For purposes of
this section, the term ‘‘property’ includes
all real property (including leaseholds) and
all personal property, including computers,
furniture, fixtures, equipment, books, ac-
counts, records, reports, files, memoranda,
paper, reports of examination, work papers,
and correspondence related to such reports,
and any other information or materials.

(b) PROPERTY OF THE OFFICE OF THRIFT SU-
PERVISION.—Not later than 90 days after the
transfer date, all property of the Office of
Thrift Supervision that the Comptroller of
the Currency and the Chairperson of the Cor-
poration jointly determine is used, on the
day before the transfer date, to perform or
support the functions of the Office of Thrift
Supervision transferred to the Office of the
Comptroller of the Currency or the Corpora-
tion under this title, shall be transferred to
the Office of the Comptroller of the Currency
or the Corporation in a manner consistent
with the transfer of employees under this
subtitle.

(c) CONTRACTS RELATED TO PROPERTY
TRANSFERRED.—Each contract, agreement,
lease, license, permit, and similar arrange-
ment relating to property transferred to the
Office of the Comptroller of the Currency or
the Corporation by this section shall be
transferred to the Office of the Comptroller
of the Currency or the Corporation, as appro-
priate, together with the property to which
it relates.

(d) PRESERVATION OF PROPERTY.—Property
identified for transfer under this section
shall not be altered, destroyed, or deleted be-
fore transfer under this section.
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SEC. 324. FUNDS TRANSFERRED.

The funds that, on the day before the
transfer date, the Director of the Office of
Thrift Supervision (in consultation with the
Comptroller of the Currency, the Chair-
person of the Corporation, and the Chairman
of the Board of Governors) determines are
not necessary to dispose of the affairs of the
Office of Thrift Supervision under section 325
and are available to the Office of Thrift Su-
pervision to pay the expenses of the Office of
Thrift Supervision—

(1) relating to the functions of the Office of
Thrift Supervision transferred under section
312(b)(1)(B), shall be transferred to the Office
of the Comptroller of the Currency on the
transfer date;

(2) relating to the functions of the Office of
Thrift Supervision transferred under section
312(b)(1)(C), shall be transferred to the Cor-
poration on the transfer date; and

(3) relating to the functions of the Office of
Thrift Supervision transferred under section
312(b)(1)(A), shall be transferred to the Board
of Governors on the transfer date.

SEC. 325. DISPOSITION OF AFFAIRS.

(a) AUTHORITY OF DIRECTOR.—During the
90-day period beginning on the transfer date,
the Director of the Office of Thrift Super-
vision—

(1) shall, solely for the purpose of winding
up the affairs of the Office of Thrift Super-
vision relating to any function transferred to
the Office of the Comptroller of the Cur-
rency, the Corporation, or the Board of Gov-
ernors under this title—

(A) manage the employees of the Office of
Thrift Supervision who have not yet been
transferred and provide for the payment of
the compensation and benefits of the em-
ployees that accrue before the date on which
the employees are transferred under this
title; and

(B) manage any property of the Office of
Thrift Supervision, until the date on which
the property is transferred under section 323;
and

(2) may take any other action necessary to
wind up the affairs of the Office of Thrift Su-
pervision.

(b) STATUS OF DIRECTOR.—

(1) IN GENERAL.—Notwithstanding the
transfer of functions under this subtitle, dur-
ing the 90-day period beginning on the trans-
fer date, the Director of the Office of Thrift
Supervision shall retain and may exercise
any authority vested in the Director of the
Office of Thrift Supervision on the day be-
fore the transfer date, only to the extent
necessary—

(A) to wind up the Office of Thrift Super-
vision; and

(B) to carry out the transfer under this
subtitle during such 90-day period.

(2) OTHER PROVISIONS.—For purposes of
paragraph (1), the Director of the Office of
Thrift Supervision shall, during the 90-day
period beginning on the transfer date, con-
tinue to be—

(A) treated as an officer of the United
States; and

(B) entitled to receive compensation at the
same annual rate of basic pay that the Direc-
tor of the Office of Thrift Supervision re-
ceived on the day before the transfer date.
SEC. 326. CONTINUATION OF SERVICES.

Any agency, department, or other instru-
mentality of the United States, and any suc-
cessor to any such agency, department, or
instrumentality, that was, before the trans-
fer date, providing support services to the
Office of Thrift Supervision in connection
with functions transferred to the Office of
the Comptroller of the Currency, the Cor-
poration or the Board of Governors under
this title, shall—

(1) continue to provide such services, sub-
ject to reimbursement by the Office of the
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Comptroller of the Currency, the Corpora-
tion, or the Board of Governors, until the
transfer of functions under this title is com-
plete; and

(2) consult with the Comptroller of the
Currency, the Chairperson of the Corpora-
tion, or the Chairman of the Board of Gov-
ernors, as appropriate, to coordinate and fa-
cilitate a prompt and orderly transition.

Strike section 605.

On page 459, line 17, strike ‘‘bank’ and in-
sert ‘“‘nonmember bank, and the Board may,
by order, exempt a transaction of a State
member bank,”.

On page 1045, line 19, insert after ‘‘Cur-
rency’’ the following: ‘‘, the Board of Gov-
ernors of the Federal Reserve System,”’.

SA 3760. Mr. VITTER submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DobpD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of title XI, add the following:
SEC. 1159. AUDITS AND OVERSIGHT OF THE FED-

ERAL RESERVE.

Section 714 of title 31, United States Code,
is amended—

(1) in subsection (a), by striking ‘‘the Of-
fice of the Comptroller of the Currency, and
the Office of Thrift Supervision.”” and insert-
ing ‘‘and the Office of the Comptroller of the
Currency.”’;

(2) in subsection (b), by striking all after
‘““has consented in writing.”” and inserting
the following: ‘‘Audits of the Federal Re-
serve Board and Federal reserve banks shall
not include unreleased transcripts or min-
utes of meetings of the Board of Governors
or of the Federal Open Market Committee.
To the extent that an audit deals with indi-
vidual market actions, records related to
such actions shall only be released by the
Comptroller General after 180 days have
elapsed following the effective date of such
actions.”’;

(3) in subsection (c)(1), in the first sen-
tence, by striking ‘‘subsection,” and insert-
ing ‘‘subsection or in the audits or audit re-
ports referring or relating to the Federal Re-
serve Board or Reserve Banks,”’; and

(4) by adding at the end the following:

“(f) AUDIT AND REPORT OF THE FEDERAL RE-
SERVE SYSTEM.—

‘(1) IN GENERAL.—An audit of the Board of
Governors of the Federal Reserve System
and the Federal reserve banks under sub-
section (b) shall be completed not later than
12 months after the date of enactment of the
Restoring American Financial Stability Act
of 2010.

“(2) REPORT.—

‘‘(A) REQUIRED.—A report on the audit re-
ferred to in paragraph (1) shall be submitted
by the Comptroller General to the Congress
before the end of the 90-day period beginning
on the date on which such audit is completed
and made available to—

‘‘(i) the Speaker of the House of Represent-
atives;

‘(i) the majority and minority leaders of
the House of Representatives;

‘‘(iii) the majority and minority leaders of
the Senate;

‘“(iv) the Chairman and Ranking Member
of the committee and each subcommittee of
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jurisdiction in the House of Representatives
and the Senate; and

‘(v) any other Member of Congress who re-
quests it.

‘(B) CONTENTS.—The report under subpara-
graph (A) shall include a detailed description
of the findings and conclusion of the Comp-
troller General with respect to the audit
that is the subject of the report.

¢“(3) CONSTRUCTION.—Nothing in this sub-
section shall be construed—

‘“(A) as interference in or dictation of mon-
etary policy to the Federal Reserve System
by the Congress or the Government Account-
ability Office; or

“(B) to limit the ability of the Government
Accountability Office to perform additional
audits of the Board of Governors of the Fed-
eral Reserve System or of the Federal re-
serve banks.”.

SA 3761. Mr. VITTER (for himself
and Mr. DEMINT) submitted an amend-
ment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

Strike title XII.

———

ORDER FOR RECORD TO REMAIN
OPEN

Mr. DODD. Mr. President, I ask unan-
imous consent that the RECORD remain
open today until 1:30 p.m. for the intro-
duction of legislation, submissions of
statements, and cosponsorships.

The PRESIDING OFFICER. Without
objection, it is so ordered.

DISTRACTED DRIVING AWARENESS
MONTH

Mr. DODD. Mr. President, I ask unan-
imous consent that the Senate proceed
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to the immediate consideration of S.
Res. 510, submitted earlier today.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The bill clerk read as follows:

A resolution (S. Res. 510) designating April
20, 2010, as ‘‘Distracted Driving Awareness
Month.”

There being no objection, the Senate
proceeded to consider the resolution.

Mr. DODD. I ask unanimous consent
that the resolution be agreed to, the
preamble be agreed to, the motions to
reconsider be laid upon the table with
no intervening action or debate, and
any statements be printed in the
RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. REs. 510

Whereas, in 2008, nearly 6,000 people died as
a result of accidents involving a distracted
driver;

Whereas 21 percent of vehicle crash inju-
ries in 2008 involved distracted driving;

Whereas a 2009 study by the AAA Founda-
tion for Traffic Safety found that 87 percent
of the public considers texting while driving
to be a ‘‘very serious threat’ to their safety;

Whereas 6 States, the District of Columbia,
and the United States Virgin Islands have
enacted laws banning the use of hand-held
cell phones while driving;

Whereas 23 States, the District of Colum-
bia, and Guam have enacted laws banning
texting while driving;

Whereas a 2008 study by the National High-
way Traffic Safety Administration revealed
that at any given moment during daylight
hours more than 800,000 vehicles are being
operated by someone who is using a hand-
held cell phone;

Whereas the Department of Transportation
has launched distraction.gov, a website de-
voted to raising awareness and educating the
people of the United States about the dan-
gers of distracted driving;

Whereas the Secretary of Transportation,
Ray LaHood, convened a 2-day Distracted
Driving Summit in September 2009;

510) was

April 30, 2010

Whereas the Department of Transportation
and the National Highway Traffic Safety Ad-
ministration have jointly declared April 30,
2010, to be ‘“No Phone Zone Day’’; and

Whereas April 2010 would be an appropriate
month to designate as National Distracted
Driving Awareness Month: Now, therefore,
be it

Resolved, That the Senate—

(1) designates April 2010 as
Driving Awareness Month’’;

(2) encourages all people in the United
States to consider the danger to others on
the road and avoid distracted driving; and

(3) encourages teens, parents, teachers, and
community leaders to discuss the dangers of
distracted driving.

“Distracted

———

ORDERS FOR MONDAY, MAY 3, 2010

Mr. DODD. Mr. President, I ask unan-
imous consent that when the Senate
completes its business today, it ad-
journ until 2 p.m. on Monday, May 3;
that following the prayer and the
pledge, the Journal of proceedings be
approved to date, the morning hour be
deemed expired, the time for the two
leaders be reserved for their use later
in the day, and the Senate resume con-
sideration of S. 3217, Wall Street re-
form.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

PROGRAM

Mr. DODD. Mr. President, there will
be no rollcall votes during Monday’s
session of the Senate.

———

ADJOURNMENT UNTIL MONDAY,
MAY 3, 2010

Mr. DODD. If there is no further busi-
ness to come before the Senate, I ask
unanimous consent that it adjourn
under the previous order.

There being no objection, the Senate,
at 12:54 p.m., adjourned until Monday,
May 3, 2010 at 2 p.m.
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proud to carry out each year, and I
look forward to the Senate taking up
and passing this resolution.

In 2009, 116 law enforcement officers
died while serving in the line of duty.
We honor their memory. Though this is
a decrease from 2008, it is no less tragic
a loss to our Federal and State law en-
forcement community and to their
families and friends. Each year we
commemorate the bravery of so many
in law enforcement, and our Nation’s
peace officers deserve our commitment
to provide them with the tools they
need to stay safe and to do their jobs as
effectively as they can.

Currently, more than 900,000 men and
women work tirelessly to protect our
communities, our schools, and our chil-
dren. They investigate and apprehend
the most violent criminals and strive
to keep our communities safe and se-
cure. Since the first recorded police
death in 1792, the names of 18,983 law
enforcement officers who have made
the ultimate sacrifice have been added
to the National Law Enforcement Offi-
cers Memorial.

I also take this opportunity to recog-
nize that the names of 324 fallen offi-
cers will be added to the National Law
Enforcement Officers Memorial on May
13 during a candlelight vigil held in
their honor. These are officers from the
past and present whose memory will be
preserved for all time at the memorial,
ensuring that their bravery and sac-
rifice will not be forgotten. I especially
want to recognize two brave
Vermonters who gave their lives in the
line of duty, and whose names will be
added to the Memorial this year: John
Henry Collette of the Addison County
Sheriff’s Office, died July 17, 1932, and
Robert Daniel Rossier of the Vermont
Highway Patrol, died September 9,
1935.

National Peace Officers Memorial
Day provides the people of the United
States, in their communities, in their
State capitals, and in the Nation’s Cap-
ital, with the opportunity to honor and
reflect on the extraordinary service
and sacrifice given year after year by
those members of our police forces.
More than 20,000 peace officers are ex-
pected to gather in Washington in the
days leading up to May 15, to join with
the families of their fallen comrades. It
is right that the Senate show its re-
spect on this occasion, and I am proud
to honor their service and their mem-
ory. I urge all Senators to join me in
approving this resolution.

———

SENATE RESOLUTION 512—DESIG-
NATING JUNE 2010 AS “NATIONAL
APHASIA AWARENESS MONTH”
AND SUPPORTING EFFORTS TO

INCREASE AWARENESS OF
APHASIA
Mr. JOHNSON submitted the fol-

lowing resolution; which was referred
to the Committee on the Judiciary:
S. RES. 512
Whereas aphasia is a communication im-
pairment caused by brain damage that typi-
cally results from a stroke;
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Whereas aphasia can also occur with other
neurological disorders, such as a brain
tumor;

Whereas many people with aphasia also
have weakness or paralysis in the right leg
and right arm, usually due to damage to the
left hemisphere of the brain, which controls
language and movement on the right side of
the body;

Whereas the effects of aphasia may include
a loss of or reduction in the ability to speak,
comprehend, read, and write, but the intel-
ligence of a person with aphasia remains in-
tact;

Whereas, according to the National Insti-
tute of Neurological Disorders and Stroke
(referred to in this preamble as the
“NINDS”), stroke is the third-leading cause
of death in the United States, ranking be-
hind heart disease and cancer;

Whereas stroke is a leading cause of seri-
ous, long-term disability in the TUnited
States;

Whereas the NINDS estimates that there
are about 5,000,000 stroke survivors in the
United States;

Whereas the NINDS estimates that people
in the United States suffer about 750,000
strokes per year, with approximately s of
the strokes resulting in aphasia;

Whereas, according to the NINDS, aphasia
affects at least 1,000,000 people in the United
States;

Whereas the NINDS estimates that more
than 200,000 people in the United States ac-
quire the disorder each year;

Whereas the National Aphasia Association
is a unique organization that provides com-
munication strategies, support, and edu-
cation for people with aphasia and their
caregivers throughout the United States;
and

Whereas, as an advocacy organization for
people with aphasia and their caregivers, the
National Aphasia Association envisions a
world that recognizes the ‘‘silent’ disability
of aphasia and provides opportunity and ful-
fillment for people affected by aphasia: Now,
therefore, be it

Resolved, That the Senate—

(1) designates June 2010 as ‘‘National Apha-
sia Awareness Month’’;

(2) supports efforts to increase awareness
of aphasia;

(3) recognizes that strokes, a primary
cause of aphasia, are the third-largest cause
of death and disability in the United States;

(4) acknowledges that aphasia deserves
more attention and study in order to find
new solutions for individuals experiencing
aphasia and their caregivers;

(5) supports efforts to make the voices of
people with aphasia heard, because people
with aphasia are often unable to commu-
nicate with others; and

(6) encourages all people in the United
States to observe National Aphasia Aware-
ness Month with appropriate events and ac-
tivities.

——

AMENDMENTS SUBMITTED AND
PROPOSED

SA 3762. Mr. LEAHY submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, to promote the financial stability of the
United States by improving accountability
and transparency in the financial system, to
end ‘‘too big to fail”’, to protect the Amer-
ican taxpayer by ending bailouts, to protect
consumers from abusive financial services
practices, and for other purposes; which was
ordered to lie on the table.

SA 3763. Mr. PRYOR submitted an amend-
ment intended to be proposed to amendment
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SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3764. Mr. VITTER submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3765. Mr. FRANKEN (for himself, Mr.
DURBIN, and Mr. WHITEHOUSE) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3766. Mr. DURBIN submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DoODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3767. Mr. DURBIN submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3768. Mr. DURBIN (for himself and Mr.
REED) submitted an amendment intended to
be proposed to amendment SA 3739 proposed
by Mr. REID (for Mr. DobpD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, supra;
which was ordered to lie on the table.

SA 3769. Mr. DURBIN submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3770. Mr. DURBIN submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3771. Mr. DURBIN (for himself, Mr.
LEAHY, and Ms. LANDRIEU) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3772. Mr. SCHUMER submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3773. Mr. WHITEHOUSE submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3774. Mr. LEMIEUX submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3775. Mr. WYDEN (for himself and Mr.
GRASSLEY) submitted an amendment in-
tended to be proposed to amendment SA 3739
proposed by Mr. REID (for Mr. DopD (for him-
self and Mrs. LINCOLN)) to the bill S. 3217,
supra; which was ordered to lie on the table.

SA 3776. Mr. SPECTER (for himself, Mr.
REED, Mr. KAUFMAN, Mr. DURBIN, Mr. HAR-
KIN, Mr. LEAHY, Mr. LEVIN, Mr. MENENDEZ,
Mr. WHITEHOUSE, Mr. FRANKEN, Mr. FEIN-
GoLD, and Mr. MERKLEY) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3777. Mr. SCHUMER submitted an
amendment intended to be proposed to
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amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3778. Mr. UDALL, of Colorado (for him-
self, Mr. LUGAR, Mr. BOND, Mr. BROWN of
Massachusetts, Mr. BROWN of Ohio, Mrs.
HAGAN, Mr. LEVIN, Mr. LIEBERMAN, Mrs.
MCCASKILL, and Mrs. SHAHEEN) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3779. Mr. FEINGOLD submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3780. Mr. FEINGOLD submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3781. Ms. COLLINS submitted an
amendment intended to be proposed by her
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3782. Mr. CORKER (for himself, Mr.
ENzI, and Mrs. HUTCHISON) submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3783. Mr. CORKER (for himself, Mr.
ENZI, Mr. ISAKSON, Mr. CHAMBLISS, and Mr.
BARRASSO) submitted an amendment in-
tended to be proposed by him to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3784. Mr. CORKER (for himself, Mr.
CHAMBLISS, Mr. ISAKSON, and Mr. GREGG)
submitted an amendment intended to be pro-
posed by him to the bill S. 3217, supra; which
was ordered to lie on the table.

————

TEXT OF AMENDMENTS

SA 3762. Mr. LEAHY submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of the bill, add the following:
TITLE XIII—COMMISSION ON FREEDOM

OF INFORMATION ACT PROCESSING

DELAYS
SEC. 1301. COMMISSION ON FREEDOM OF INFOR-

MATION ACT PROCESSING DELAYS.

(a) SHORT TITLE.—This section may be
cited as the “‘Faster FOIA Act of 2010”".

(b) ESTABLISHMENT.—There is established
the Commission on Freedom of Information
Act Processing Delays (in this section re-
ferred to as the ‘‘Commission’ for the pur-
pose of conducting a study relating to meth-
ods to help reduce delays in processing re-
quests submitted to Federal agencies under
section 552 of title 5, United States Code
(commonly referred to as the ‘“‘Freedom of
Information Act’).

(c) MEMBERSHIP.—

(1) IN GENERAL.—The Commission shall be
composed of 16 members of whom—
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(A) 3 shall be appointed by the chairman of
the Committee on the Judiciary of the Sen-
ate;

(B) 3 shall be appointed by the ranking
member of the Committee on the Judiciary
of the Senate;

(C) 3 shall be appointed by the chairman of
the Committee on Government Reform of
the House of Representatives;

(D) 3 shall be appointed by the ranking
member of the Committee on Government
Reform of the House of Representatives;

(E) 1 shall be appointed by the Attorney
General of the United States;

(F) 1 shall be appointed by the Director of
the Office of Management and Budget;

(G) 1 shall be appointed by the Archivist of
the United States; and

(H) 1 shall be appointed by the Comptroller
General of the United States.

(2) QUALIFICATIONS OF CONGRESSIONAL AP-
POINTEES.—Of the 3 appointees under each of
subparagraphs (A), (B), (C), and (D) of para-
graph (1) at least 2 shall have experience in
academic research in the fields of library
science, information management, or public
access to Government information.

(3) TIMELINESS OF APPOINTMENTS.—Appoint-
ments to the Commission shall be made as
expeditiously as possible, but not later than
60 days after the date of enactment of this
Act.

(d) STuDY.—The Commission shall conduct
a study to—

(1) identify methods that—

(A) will help reduce delays in the proc-
essing of requests submitted to Federal agen-
cies under section 552 of title 5, United
States Code; and

(B) ensure the efficient and equitable ad-
ministration of that section throughout the
Federal Government;

(2) examine whether the system for charg-
ing fees and granting waivers of fees under
section 552 of title 5, United States Code,
needs to be reformed in order to reduce
delays in processing requests; and

(3) examine and determine—

(A) why the Federal Government’s use of
the exemptions under section 552(b) of title 5,
United States Code, increased during fiscal
year 2009;

(B) the reasons for any increase, including
whether the increase was warranted and
whether the increase contributed to FOIA
processing delays;

(C) what efforts were made by Federal
agencies to comply with President Obama’s
January 21, 2009 Presidential Memorandum
on Freedom of Information Act Requests and
whether those efforts were successful; and

(D) make recommendations on how the use
of exemptions under section 552(b) of title 5,
United States Code, may be limited.

(e) REPORT.—Not later than 1 year after
the date of enactment of this Act, the Com-
mission shall submit a report to Congress
and the President containing the results of
the study under this section, which shall in-
clude—

(1) a description of the methods identified
by the study;

(2) the conclusions and recommendations
of the Commission regarding—

(A) each method identified; and

(B) the charging of fees and granting of
waivers of fees; and

(3) recommendations for legislative or ad-
ministrative actions to implement the con-
clusions of the Commission.

(f) STAFF AND ADMINISTRATIVE SUPPORT
SERVICES.—The Archivist of the United
States shall provide to the Commission such
staff and administrative support services, in-
cluding research assistance at the request of
the Commission, as necessary for the Com-
mission to perform its functions efficiently
and in accordance with this section.
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(g) INFORMATION.—To the extent permitted
by law, the heads of executive agencies, the
Government Accountability Office, and the
Congressional Research Service shall provide
to the Commission such information as the
Commission may require to carry out its
functions.

(h) COMPENSATION OF MEMBERS.—Members
of the Commission shall serve without com-
pensation for services performed for the
Commission.

(i) TRAVEL EXPENSES.—The members of the
Commission shall be allowed travel expenses,
including per diem in lieu of subsistence, at
rates authorized for employees of agencies
under subchapter I of chapter 57 of title 5,
United States Code, while away from their
homes or regular places of business in the
performance of services for the Commission.

(j) APPLICABILITY OF FEDERAL ADVISORY
COMMITTEE AcT.—The Federal Advisory
Committee Act (5 U.S.C. App.) shall apply to
the Commission.

(k) TERMINATION.—The Commission shall
terminate 30 days after the submission of the
report under subsection (e).

SA 3763. Mr. PRYOR submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1013, line 18, strike ‘‘and’ and all
that follows through line 20 and insert the
following:

‘‘(ii) a description of any internal review of
rating procedures and methodologies con-
ducted by the nationally recognized statis-
tical rating organization;

‘‘(iii) an evaluation of how well the nation-
ally recognized statistical rating organiza-
tion adheres to the rating procedures and
methodologies of the nationally recognized
statistical rating organization;

‘‘(iv) a narrative response agreeing or dis-
agreeing with the results of the most recent
annual examination of the nationally recog-
nized statistical rating organization carried
out by the Commission under subsection
(0(@3); and

‘‘(v) a certification that the report is accu-
rate and complete.

On page 1016, line 18, strike ‘‘and’ and all
that follows through line 23 and insert the
following:

‘‘(viii) the policies of the nationally recog-
nized statistical rating organization gov-
erning the post-employment activities of
former staff of the nationally recognized sta-
tistical rating organization;

‘(ix) whether the nationally recognized
statistical rating organization sufficiently
discloses the rating procedures and meth-
odologies of the nationally recognized statis-
tical rating organization; and

‘“(x) whether the rating procedures and
methodologies of the nationally recognized
statistical rating organization are sound.

SA 3764. Mr. VITTER submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
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United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1090, between lines 18 and 19, insert
the following:

SEC. 974. EXEMPTION FOR NON-ACCELERATED
FILERS.

(a) IN GENERAL.—Section 404 of the Sar-
banes-Oxley Act of 2002 (15 U.S.C. 7262) is
amended by adding at the end the following:

“(c) EXEMPTION FOR SMALLER ISSUERS.—
Subsection (b) shall not apply with respect
to any audit report prepared for an issuer
that is not an accelerated filer, with the
meaning of Rule 12b-2 of the Commission, as
in effect on the date of enactment of this
subsection, or any successor thereto.”.

(b) STUDY.—The Commission and the
Comptroller General of the United States
shall jointly conduct a study to determine—

(1) how the Commission could reduce the
burden of complying with section 404(b) of
the Sarbanes-Oxley Act of 2002 for companies
whose market capitalization is between
$75,000,000 and $250,000,000 for the relevant re-
porting period, while maintaining investor
protections for such companies; and

(2) whether any such methods of reducing
the compliance burden or a complete exemp-
tion for such companies from compliance
with such section 404(b) would encourage
companies to list on exchanges in the United
States in the initial public offerings of the
companies.

(¢c) REPORT TO CONGRESS.—Not later than
180 days after the date of enactment of this
Act, the Commission and the Comptroller
General shall submit to Congress a report of
the findings under the study required by sub-
section (b).

SA 3765. Mr. FRANKEN (for himself,
Mr. DURBIN, and Mr. WHITEHOUSE) sub-
mitted an amendment intended to be
proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in
the financial system, to end ‘‘too big to
fail”, to protect the American taxpayer
by ending bailouts, to protect con-
sumers from abusive financial services
practices, and for other purposes;
which was ordered to lie on the table;
as follows:

At the end of title II, add the following:
SEC. 212. EXCEPTIONS TO DISCHARGE IN BANK-

RUPTCY.

Section 523(a)(8) of title 11, United States
Code, is amended by striking ‘‘dependents,
for”” and all that follows through the end of
subparagraph (B) and inserting ‘‘dependents,
for an educational benefit overpayment or
loan made, insured, or guaranteed by a gov-
ernmental unit or made under any program
funded in whole or in part by a governmental
unit or an obligation to repay funds received
from a governmental unit as an educational
benefit, scholarship, or stipend;”.

SA 3766. Mr. DURBIN submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
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promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1258, line 8, strike ‘“‘or’.

On page 1258, line 11, strike the period and
insert ‘‘; or”’.

On page 1258, between lines 11 and 12, insert
the following:

(C) an insured depository institution or an
insured credit union with total assets of
more than $1,000,000,000 and less than
$10,000,000,000, and any affiliate thereof—

(i) which depository institution, credit
union, or affiliate, considered singly or col-
lectively, extends, services, or acquires a
substantial amount of credit that is ex-
tended to a consumer expressly, in whole or
in part, for postsecondary educational ex-
penses, regardless of whether such credit is
provided by the educational institution that
the student attends; and

(ii) only with respect to such activities re-
lating to the credit described in clause (i).

SA 3767. Mr. DURBIN submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1289, strike lines 9 through 13.

On page 1289, line 14, strike ‘““(p)”’ and in-
sert ‘“(0)”".

On page 1289, line 18, strike ‘‘(q)” and in-
sert ““(p)”.

On page 1289, line 24, strike ‘‘(r)”’ and insert
).

SA 3768. Mr. DURBIN (for himself
and Mr. REED) submitted an amend-
ment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1206, strike lines 14 through 21 and
insert the following:

Subtitle A—Consumer Financial Protection

Agency
SEC. 1011. ESTABLISHMENT OF THE CONSUMER
FINANCIAL PROTECTION AGENCY.

(a) ESTABLISHMENT.—There is established
the Consumer Financial Protection Agency,
which shall be an independent establish-
ment, as defined under section 104 of title 5,
United States Code, and shall regulate the
provision of consumer financial products or
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services under this title, the enumerated
consumer laws, and the authorities trans-
ferred under subtitles F and H.

On page 1210, strike line 1 and all that fol-
lows through page 1211, line 19.

On page 1235, line 24, strike ‘‘, except that
nothing”” and all that follows through page
1236, line 3, and insert a period.

On page 1243, strike line 15 and all that fol-
lows through page 1248, line 18.

On page 1456, strike line 6 and all that fol-
lows through page 1457, line 4, and insert the
following:

Inspector General Act of 1978 (6 U.S.C. App.)
is amended in section 8G(a)(2), by inserting
‘“‘the Consumer Financial Protection Agen-

cy,” before ‘‘and the United States Postal
Service’’.
Strike ‘“‘Bureau of Consumer Financial

Protection” each place that term appears
and insert ‘‘Consumer Financial Protection
Agency’’.

Strike ‘‘Bureau’’ each place that term ap-
pears and insert ‘‘Agency’’.

SA 3769. Mr. DURBIN submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of subtitle G of title X, add the
following:

SEC. 1077. REASONABLE FEES FOR ELECTRONIC
DEBIT TRANSACTIONS.

The Electronic Fund Transfer Act (15
U.S.C. 1693 et seq.) is amended—

(1) by redesignating sections 920 and 921 as
sections 921 and 922, respectively; and

(2) by inserting after section 919 the fol-
lowing:

“SEC. 920. REASONABLE INTERCHANGE TRANS-
ACTION FEES FOR ELECTRONIC
DEBIT TRANSACTIONS.

‘(a) REGULATORY AUTHORITY.—The Board
shall have authority to establish rules, pur-
suant to section 553 of title 5, United States
Code, regarding any interchange transaction
fee that is charged with respect to an elec-
tronic debit transaction.

‘““(b) REASONABLE FEES.—The amount of
any interchange transaction fee that an
issuer or payment card network may charge
with respect to an electronic debit trans-
action shall be reasonable and proportional
to the actual cost incurred by the issuer or
payment card network with respect to the
transaction.

‘(c) RULEMAKING REQUIRED.—The Board
shall issue final rules, not later than 9
months after the date of enactment of the
Consumer Financial Protection Act of 2010,
to establish standards for assessing whether
the amount of any interchange transaction
fee described in subsection (b) is reasonable
and proportional to the actual cost incurred
by the issuer or payment card network with
respect to the transaction.

‘(d) CONSIDERATIONS.—In issuing rules re-
quired by this section, the Board shall—

‘(1) consider the functional similarity be-
tween—

“‘(A) electronic debit transactions; and

‘(B) checking transactions that are re-
quired within the Federal Reserve bank sys-
tem to clear at par;
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“(2) distinguish between—

““(A) the actual incremental cost incurred
by an issuer or payment card network for the
role of the issuer or the payment card net-
work in the authorization, clearance, or set-
tlement of a particular electronic debit
transaction, which cost shall be considered
under subsection (b); and

‘(B) other costs incurred by an issuer or
payment card network which are not specific
to a particular electronic debit transaction,
which costs shall not be considered under
subsection (b); and

‘“(3) consult with the Comptroller of the
Currency, the Board of Directors of the Fed-
eral Deposit Insurance Corporation, the Di-
rector of the Office of Thrift Supervision, the
National Credit TUnion Administration
Board, the Administrator of the Small Busi-
ness Administration, and the Director of the
Bureau of Consumer Financial Protection.

‘‘(e) EXEMPTION FOR SMALL ISSUERS.—This
subsection shall not apply to issuers that,
together with affiliates, have assets of less
than $1,000,000,000, and the Board shall ex-
empt such issuers from rules issued under
subsection (c).

‘“(f) EFFECTIVE DATE.—Subsection (b) shall
become effective 12 months after the date of
enactment of the Consumer Financial Pro-
tection Act of 2010.

‘‘(g) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

‘(1) DEBIT CARD.—The term ‘debit card’
means any card or device issued or approved
for use through a payment card network to
debit an asset account for the purpose of
transferring money between accounts or ob-
taining goods or services, whether authoriza-
tion is based on signature, PIN, or other
means.

‘“(2) ELECTRONIC DEBIT TRANSACTION.—The
term ‘electronic debit transaction’ means a
transaction in which a person uses a debit
card or other similar device that has been
approved for use in a payment card network
to debit an asset account for the purpose of
transferring money between accounts or ob-
taining goods or services.

‘“(3) INTERCHANGE TRANSACTION FEE.—The
term ‘interchange transaction fee’ means
any fee established by a payment card net-
work that has been established for the pur-
pose of compensating an issuer or payment
card network for its involvement in an elec-
tronic debit transaction.

‘“(4) ISSUER.—The term ‘issuer’ means a fi-
nancial institution that issues debit cards,
stored-value cards, credit cards, or other
similar devices that have been approved for
use in a payment card network.

‘“(5) PAYMENT CARD NETWORK.—The term
‘payment card network’ means an entity
that directly, or through licensed members,
processors, or agents, provides the propri-
etary services, infrastructure, and software
that route information and data to conduct
transaction authorization, clearance, and
settlement, and that a person is required to
access in order to accept as a form of pay-
ment a specific brand of accepted card, or
other means of access, including a debit
card, stored-value card, credit card, or other
device that may be used to carry out debit,
prepaid, or credit transactions.

‘“(6) STORED-VALUE CARD.—The term
‘stored-value card’ means any card or device
issued or approved for use through a pay-
ment card network that stores funds or mon-
etary value in any electronic format, wheth-
er or not specially encrypted, that is capable
of being retrieved and transferred electroni-
cally. A stored-value card includes a prepaid
debit card or any other similar device, re-
gardless of whether the amount of the funds
or monetary value may be increased or re-
loaded.”.
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SA 3770. Mr. DURBIN submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of title X, add the following:

Subtitle I—Fair Credit Card Fees
SEC. 1121. SHORT TITLE.

This subtitle may be cited as the ‘“‘Fair
Credit Card Fees for Taxpayer Dollars Act of
2010°.

SEC. 1122. DEFINITIONS.

(a) PAYMENT CARD NETWORK.—For purposes
of this subtitle, the term ‘‘payment card net-
work’” means an entity that directly, or
through licensed members, processors, or
agents, provides the proprietary services, in-
frastructure, and software that route infor-
mation and data to conduct transaction au-
thorization, clearance, and settlement, and
that a person is required to access in order
to accept as a form of payment a specific
brand of accepted card, or other means of ac-
cess, including a debit card, credit card, or
other device that may be used to carry out
debit or credit transactions.

(b) FEDERAL ENTITY.—For purposes of this
subtitle, the term ‘‘Federal entity’” means
any Federal agency, department, bureau,
government corporation, or designated Fed-
eral entity, as that term is defined in section
8G of the Inspector General Act (6 U.S.C.
App.).

SEC. 1123. FAIR FEES FOR FEDERAL GOVERN-
MENT ACCEPTANCE OF PAYMENT
CARDS.

In any transaction in which a Federal enti-
ty accepts, as payment for the sale of goods
or services or for revenue collection, a par-
ticular credit card, debit card, or similar
payment device bearing the logo of a pay-
ment card network, the payment card net-
work shall not establish rates for inter-
change fees or other fees involved in the
transaction that are higher than the lowest
fee rates established by that payment card
network for any other transaction involving
that same credit card, debit card, or similar
payment device.

SEC. 1124. REPORTING REQUIREMENT.

If a credit card, debit card, or similar pay-
ment device bearing the logo of a payment
card network is accepted by any Federal en-
tity as payment for the sale of goods or serv-
ices or for revenue collection, the payment
card network shall provide information on at
least an annual basis to the Secretary dem-
onstrating that the rates for the interchange
fees and other fees established by the pay-
ment card network for transactions involv-
ing Federal entities are no higher than the
lowest rates established by that payment
card network for any other transaction in-
volving that same credit card, debit card, or
similar payment device.

SEC. 1125. ENFORCEMENT.

(a) UNFAIR OR DECEPTIVE ACT OR PRAC-
TICE.—Any failure to comply with the provi-
sions of this subtitle shall be treated as a
violation of a rule defining an unfair or de-
ceptive act or practice described under sec-
tion 18(a)(1)(B) of the Federal Trade Commis-
sion Act (156 U.S.C. 57a(a)(1)(B)).

(b) ACTIONS BY THE FEDERAL TRADE COM-
MISSION.—The Federal Trade Commission
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shall enforce the provisions of this subtitle
in the same manner, by the same means, and
with the same jurisdiction, powers, and du-
ties as though all applicable terms and provi-
sions of the Federal Trade Commission Act
(15 U.S.C. 41 et seq.) were incorporated into
and made part of this subtitle.

SA 3771. Mr. DURBIN (for himself,
Mr. LEAHY, and Ms. LANDRIEU) sub-
mitted an amendment intended to be
proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in
the financial system, to end ‘‘too big to
fail”’, to protect the American taxpayer
by ending bailouts, to protect con-
sumers from abusive financial services
practices, and for other purposes;
which was ordered to lie on the table;
as follows:

At the end of subtitle G of title X, add the
following:

SEC. 1077. LIMITATION ON ANTI-COMPETITIVE
PAYMENT CARD NETWORK RESTRIC-
TIONS.

The Electronic Fund Transfer Act (15
U.S.C. 1693 et seq.) is amended—

(1) by redesignating sections 920 and 921 as
sections 921 and 922, respectively; and

(2) by inserting after section 919 the fol-
lowing:

“SEC. 120. LIMITATION ON ANTI-COMPETITIVE
PAYMENT CARD NETWORK RESTRIC-
TIONS.

‘(a) NO RESTRICTIONS ON OFFERING DIS-
COUNTS FOR USE OF A COMPETING PAYMENT
CARD NETWORK.—A payment card network
shall not, directly or through any agent,
processor, or licensed member of the net-
work, by contract, requirement, condition,
penalty, or otherwise, inhibit the ability of
any person to provide a discount or in-kind
incentive for payment through the use of a
card or device of another payment card net-
work.

“(b) NO RESTRICTIONS ON OFFERING DIS-
COUNTS FOR USE OF A FORM OF PAYMENT.—A
payment card network shall not, directly or
through any agent, processor, or licensed
member of the network, by contract, re-
quirement, condition, penalty, or otherwise,
inhibit the ability of any person to provide a
discount or in-kind incentive for payment by
the use of cash, check, debit card, stored-
value card or credit card.

‘‘(c) NO RESTRICTIONS ON SETTING TRANS-
ACTION MINIMUMS OR MAXIMUMS.—A payment
card network shall not, directly or through
any agent, processor, or licensed member of
the network, by contract, requirement, con-
dition, penalty, or otherwise, inhibit the
ability of any person to set a minimum or
maximum dollar value for the acceptance by
that person of any form of payment.

‘“(d) DEFINITIONS.—As used in this sub-
section, the following definitions shall apply:
‘(1) DEBIT CARD.—The term ‘debit card’—

“‘(A) means any card or device issued or ap-
proved for use through a payment card net-
work to debit an asset account for the pur-
pose of transferring money between accounts
or obtaining goods or services, whether au-
thorization is based on signature, PIN, or
other means; and

‘(B) includes a stored-value card linked to
any asset account.

‘(2) D1SCOUNT.—The term ‘discount’—

‘““(A) means a reduction made from the
price that customers are informed is the reg-
ular price; and

‘(B) does not include any means of increas-
ing the price that customers are informed is
the regular price.
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‘(3) PAYMENT CARD NETWORK.—The term
‘payment card network’ means an entity
that directly, or through licensed members,
processors, or agents, provides the propri-
etary services, infrastructure, and software
that route information and data to conduct
transaction authorization, clearance, and
settlement, and that a person is required to
access in order to accept as a form of pay-
ment a specific brand of accepted card, or
other means of access, including a debit
card, stored-value card, credit card, or other
device that may be used to carry out debit,
stored-value, or credit transactions.

‘(4) STORED-VALUE CARD.—The term
‘stored-value card’ means any card or device
issued or approved for use through a pay-
ment card network that stores funds or mon-
etary value in any electronic format, wheth-
er or not specially encrypted, that is capable
of being retrieved and transferred electroni-
cally. A stored-value card includes a prepaid
debit card or any other similar device, re-
gardless of whether the amount of the funds
or monetary value may be increased or re-
loaded.”.

SA 3772. Mr. SCHUMER submitted an
amendment intended to be proposed by
him to the bill S. 3217, to promote the
financial stability of the United States
by improving accountability and trans-
parency in the financial system, to end
““too big to fail”’, to protect the Amer-
ican taxpayer by ending bailouts, to
protect consumers from abusive finan-
cial services practices, and for other
purposes, which was ordered to lie on
the table; as follows:

At the end of title X, add the following:
Subtitle I—Financial Consumers Association
SEC. 1121. SHORT TITLE.

This subtitle may be cited as the ‘‘Finan-
cial Consumers Association Act of 2010”".

SEC. 1122. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress finds that—

(1) financial services consumers and de-
positors are an integral part of the financial
system and are affected by the safety and
soundness of the financial industry;

(2) deceptive, illegal, and speculative finan-
cial practices have harmed public confidence
in the integrity and fairness of many United
States financial institutions, and threaten
the basic strengths of the United States eco-
nomic system;

(3) contributing to the loss of public con-
fidence are perceptions of inadequate over-
sight and insufficient independence between
financial institutions and their regulators;

(4) major factors contributing to the recent
financial crisis include regulatory failures to
adequately police the financial services mar-
kets for crime, unfair or deceptive practices,
fraud, lack of transparency, and mismanage-
ment;

(5) the financial industry has enjoyed vir-
tually unlimited access to represent its in-
terest before Congress, the courts, and State
and Federal regulators, while financial serv-
ices consumers have had limited representa-
tion before Congress and financial regulatory
entities;

(6) the resources available for organized
representation of consumers in the financial
industry need to be expanded so citizens can
better monitor the performance of State and
Federal agencies that regulate their finan-
cial institutions and participate in public
policy debates regarding the oversight of
these financial institutions;

(7) the creation of a public purpose, demo-
cratically controlled, self-funded, nationwide
membership association of financial services
consumers is an effective way to enhance the
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representation of consumers in the financial
services industry and to meet the expanding
information needs of consumers in the finan-
cial services market;

(8) the requirement that informational and
statutory inserts be included in the paper
mailings and email correspondence, digital
or other electronic means, of covered persons
is essential to the creation, maintenance,
and funding of such an association;

(9) the Federal Government has a substan-
tial interest in the creation of a public pur-
pose, democratically controlled, self-funded,
nationwide membership association of finan-
cial services consumers to enhance their rep-
resentation and to effectively combat un-
sound financial practices;

(10) the creation of such an Association is
not meant to substitute for, but augment,
the activities of existing or future regu-
latory bodies whose sole or partial focus is
the protection of financial services con-
sumers; and

(11) consumers have more complex finan-
cial choices today than ever before, but not
enough information with which to make
those choices.

(b) PURPOSES.—The purposes of this sub-
title are—

(1) to establish a public purpose, nonprofit,
democratically controlled, membership asso-
ciation of financial services consumers;

(2) to give the Association a mandate to in-
form and represent financial services con-
sumers, and to further the effective and vig-
orous oversight of covered persons;

(3) to establish democratic rules of govern-
ance for the Association; and

(4) to require any covered person to peri-
odically include inserts concerning the Asso-
ciation within their statements and billing
statements to financial services consumers.
SEC. 1123. DEFINITIONS.

For purposes of this subtitle, the following
definitions shall apply:

(1) ASSOCIATION.—The term ‘‘Association’
means the Financial Consumers Association
established in accordance with this subtitle.

(2) ASSOCIATION DIRECTOR.—The terms ‘‘As-
sociation director’ and ‘‘director’” mean any
person duly elected or appointed to the Asso-
ciation board of directors pursuant to this
subtitle, except as the context otherwise re-
quires.

(3) INSERT CARRIER.—The term ‘‘insert car-
rier” includes any email, digital, or other
electronic notice or paper deposit account
statement which—

(A) indicates the balance on a deposit ac-
count; or

(B) involves an outstanding deposit ac-
count contract or agreement between an in-
sured depository institution and a customer
of such institution.

(4) MEMBER.—The term ‘‘member’’ means
any person who meets the requirements for
membership in the Association, as set forth
in this subtitle.

(5) REGULATORY AGENCY.—The term ‘‘regu-
latory agency’’ means any governmental of-
fice, agency, department, or commission of
the Federal Government, that regulates,
monitors, directs, or governs publicly traded
corporations, financial services, or consumer
transactions.

(6) REGULATORY PROCEEDING.—The term
‘“‘regulatory proceeding” means any rule-
making, adjudication, or ancillary pro-
ceeding conducted by any governmental of-
fice, agency, department, or commission at
the Federal, State, or local level, that af-
fects any covered person.

(7) STATUTORY INSERT.—The term ‘‘statu-
tory insert’” means any digital or printed
statement, card, or envelope and statement
combination, or a statement, application,
and pre-addressed business reply envelope
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used by the Association to solicit informa-
tion and contributions or membership fees
from consumers, financial services cus-
tomers, and to explain the purpose, history,
nature, activities, achievements, and mem-
bership criteria of the Association.

(8) APPROPRIATE COMMITTEES OF CON-
GRESS.—The term ‘‘appropriate committees
of Congress’ means the Committee on Bank-
ing, Housing, and Urban Affairs and the Sub-
committee on Financial Services and Gen-
eral Government of the Committee on Ap-
propriations of the Senate, and the Com-
mittee on Financial Services and the Sub-
committee on Financial Services and Gen-
eral Government of the Committee on Ap-
propriations of the House of Representatives,
and any successor committees, as may be
constituted.

(9) CAMPAIGN CONTRIBUTION.—The term
‘“‘campaign contribution” means any money,
good, service, credit, or other benefit pro-
vided or promised for the purpose of electing
an Association Director.

(10) CAMPAIGN EXPENDITURE.—The term
‘“‘campaign expenditure’” means any pay-
ment, use, distribution, or gift of money or
anything of value made or promised for the
purpose of electing an Association Director.

(11) IMMEDIATE FAMILY.—The term ‘‘imme-
diate family’’ means a person’s spouse and
legal dependents.

SEC. 1124. ESTABLISHMENT OF THE ASSOCIA-
TION.

(a) CHARTER.—There is authorized to be es-
tablished a nonprofit corporation by the in-
terim board of directors to be known as the
“Financial Consumers Association”. The As-
sociation shall be subject to the provisions of
this Act, and, to the extent consistent with
this Act, to the District of Columbia Non-
profit Corporations Act. The main office of
the Association shall be located in Wash-
ington, DC.

(b) NONGOVERNMENTAL STATUS.—The Asso-
ciation shall be a private corporation and
shall not, for any purpose, be considered to
be a department, agency, or instrumentality
of the United States Government. An officer
or employee of the corporation shall not, for
any purpose, be considered to be an officer or
employee of the Federal Government.

(c) REGIONAL AND LOCAL OFFICES.—The As-
sociation may establish regional offices as
needed, in any of the several States.

(d) ByLAws.—Except as provided in this
Act and in the District of Columbia Non-
profit Corporations Act, the affairs of the
Association shall be regulated as determined
in the bylaws of the Association.

(e) NONPROFIT, NONSTOCK STATUS.—The As-
sociation chartered under this section—

(1) shall be a nonprofit corporation; and

(2) may not issue any shares of stock or
other securities or pay any dividends.

(f) MEMBERSHIP.—The membership of the
Association shall consist solely of individ-
uals who—

(1) are 16 years of age or older; and

(2) have contributed the required annual
membership fee to the Association.

(g) MEMBERSHIP FEE.—

(1) INITIAL FEE.—Until the end of the 180-
day period beginning on the date of the first
election of directors, the annual membership
fee of the Association shall be $10.

(2) PERMANENT MEMBERSHIP FEES DETER-
MINED BY BOARD OF DIRECTORS.—After the end
of the 180-day period referred to in this sub-
section, the Association may, by vote of the
board of directors, alter the annual member-
ship fee. The board of directors shall adopt a
reduced fee structure, offering reduced-cost
membership fees for low-income populations
and senior citizens.

(h) POLITICAL CONTRIBUTIONS PROHIBITED.—
The Association shall not make any con-
tributions to any political candidate or
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party, or to any national or State political
committee, as defined in the Federal Elec-
tion Campaign Act of 1971, or participate in
or intervene in any political campaign on be-
half of, or in opposition to, any candidate for
public office.

SEC. 1125. AUTHORIZATION OF APPROPRIATIONS

AND ALLOTMENTS OF GRANTS.

There is authorized to be appropriated to
the Bureau, for the purpose of establishing
the Association, $5,000,000 for the fiscal year
ending 1 year after the date of enactment of
this Act.

SEC. 1126. MISSION, DUTIES, AND POWERS OF
THE ASSOCIATION.

(a) MISSION.—The Association shall ad-
vance the rights and remedies available to
consumers with respect to financial services,
by developing initiatives to reduce the use of
dangerous features in financial products and
services, and to improve the flow of accurate
information from covered persons to con-
sumers.

(b) DUTIES.—The duties of the Association
shall be—

(1) to inform, educate, and advise con-
sumers about the actions of covered persons;

(2) to represent and promote the interests
of consumers in financial services, collec-
tively, and, when necessary, to negotiate on
behalf of financial services consumers, indi-
vidually, with respect to covered persons;

(3) to take affirmative measures to encour-
age membership by low- and moderate-in-
come and minority consumers, and to dis-
seminate information and advice to con-
sumers;

(4) to inform, insofar as possible, con-
sumers about the mission of the Association,
including the procedures for obtaining mem-
bership in the Association;

(5) to provide consumers with information
about how initiatives of covered person will
affect consumers;

(6) to monitor the availability and quality
of financial services to low- and moderate-in-
come constituencies and the elderly; and

(7) to develop data to assist financial serv-
ices consumers in making informed decisions
in the marketplace.

(c) POWERS.—In addition to the rights and
powers provided by other provisions of this
Act, the Association shall—

(1) represent the interests of consumers in
general before Federal regulatory agencies,
legislative bodies, the courts, and in other
public forums;

(2) initiate, intervene as a party, or other-
wise participate on behalf of consumers in
any regulatory proceeding that the Associa-
tion reasonably determines may affect the
interests of consumers;

(3) conduct, support, and assist research,
surveys, and investigations in financial serv-
ices consumer matters;

(4) maintain up-to-date membership rolls,
and to keep them in confidence to the extent
required by the provisions of this Act;

(5) contract for services which cannot rea-
sonably be performed by its employees; and

(6) solicit and accept gifts, loans, grants, or
other aid in order to support activities con-
cerning the interests of financial services
consumers, except that the Association may
not accept gifts, loans, or other aid from any
financial services providers or from any di-
rector, employee, agent, or member of the
immediate family of a director, employee, or
agent of any covered person.

SEC. 1127. INSERT AND NOTICE PROVISIONS.

(a) INCLUSION IN STATEMENTS OF COVERED
PERSONS.—

(1) IN GENERAL.—Each covered person shall
include, or cause its agent to prominently
include, a statutory insert or an Association
insert in quarterly mailings to its customers
each year.
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(2) STATUTORY INSERT.—The Association
shall have the right to have statutory inserts
prominently included in the paper mailings
to the customers of each covered person once
each calendar quarter. The Association shall
also have the right to have covered persons
send the information contained in the statu-
tory insert to financial services consumers
once each calendar quarter via email, digital
or other electronic means. The Association
shall only pay the reasonable incremental
costs of the email, digital, or electronic dis-
tribution of such information.

(3) ASSOCIATION INSERTS.—

(A) IN GENERAL.—In addition, the Associa-
tion shall have the right to include in the
mailings and via email, digital or other elec-
tronic means, referred to in paragraph (2)
once each calendar quarter, an insert that it
prepares and furnishes to any institution re-
quired to carry a statutory insert.

(B) LIMITATION.—An insert furnished by
the Association shall be limited to—

(i) soliciting information and contribu-
tions or membership fees from financial
services consumers; and

(ii) explaining—

(I) the purpose, history, nature, activities,
and achievements of the Association;

(IT) that the Association membership is
open to any resident of the United States
who is 16 years of age or older;

(ITI) that the Association is not connected
to any covered person;

(IV) that the Association is a nonprofit as-
sociation directed by its financial services
consumer members;

(V) the procedure for contributing to or be-
coming a member of the Association; and

(VI) the yearly membership fee.

(b) FEDERAL TRADE COMMISSION OVER-
SIGHT.—Any covered person may, if it be-
lieves that the contents of an insert are false
or misleading, submit the insert to the Fed-
eral Trade Commission for review. The Fed-
eral Trade Commission shall review the in-
sert and make a determination promptly,
but in no event later than 21 calendar days
after receipt of the insert. The Federal Trade
Commission may disapprove the insert for
mailing if it finds that the insert is false or
misleading, or contains information not per-
mitted by this section.

(c) CONTENT OF STATUTORY INSERTS.—Each
statutory insert required by this Act shall
contain—

(1) a written statement of the following in-
formation:

‘“(A) The Financial Consumers Association
is a financial services consumer membership
organization established under Federal law
to inform and represent financial services
consumers.

‘“(B) The Association will work on behalf of
financial services consumers to prevent cor-
porate fraud, deceptive and criminal busi-
ness practices, and to ensure the protection
of retirement funds and investments.

‘““(C) The Association provides financial
services consumers with information and ad-
vice on a range of consumer issues.

‘(D) The Association also represents finan-
cial services consumers before regulatory
agencies and legislative bodies.

‘(E) The Association is a democratically
controlled consumer membership organiza-
tion.

‘“(F) Although the Association has been es-
tablished under Federal law, as a consumer
membership organization, the Association is
primarily supported by membership fees, not
public funds. Thus the Financial Consumers
Association depends on its membership base
for funding to undertake its information and
representation activities.

‘(G) Anyone who is 16 years of age or older
may become a member of the Association by
paying the annual membership fee. The
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amount of the annual membership fee shall
be determined annually by the Association.

‘“(H) You may become a member simply by
filling out the attached application and
mailing it and the membership fee to the Fi-
nancial Consumers Association in the at-
tached pre-addressed envelope;’’;

(2) an application for Association member-
ship, which requests the name and address of
the applicant, and indicates the annual
membership fee; and

(3) a pre-addressed business reply envelope
for mailing the application and membership
fee to the Association.

(d) OTHER REQUIREMENTS APPLICABLE TO
STATUTORY INSERTS.—With respect to a stat-
utory insert required by this Act—

(1) the statement, application, and pre-ad-
dressed business reply envelope specified in
this Act shall be presented to the customer
as a single document (except that the docu-
ment may be separable into different parts
by tearing along perforated lines);

(2) the statement and application shall be
printed in at least 10-point type; and

(3) the Association shall pay the cost of
printing and placement of the statutory in-
sert in all appropriate mailings, but shall
not pay any postage costs if the insert
weighs less than 0.35 ounces.

SEC. 1128. INTERIM BOARD.

(a) ESTABLISHMENT OF INTERIM BOARD.—
Members of the interim board of directors of
the Association shall be appointed not later
than 6 months after the date of enactment of
this Act, as follows:

(1) 3 members shall be appointed by the
President of the United States.

(2) 3 members shall be appointed by the
Speaker of the House of Representatives.

(3) 3 members shall be appointed by the
President Pro Tempore of the Senate.

(4) 1 member shall be appointed by the Mi-
nority Leader of the House of Representa-
tives.

(56) 1 member shall be appointed by the Mi-
nority Leader of the Senate.

(b) MEMBER CRITERIA.—Individuals consid-
ered for appointment to the interim board
shall, to the extent possible, represent dif-
ferent regions of the United States, and rep-
resent categories of citizens’ organizations
including—

(1) consumer groups;

(2) organizations representing low-income
persons;

(3) labor unions;

(4) civil rights groups;

(5) neighborhood groups; and

(6) elderly groups.

(c) BELIGIBILITY.—To qualify for nomination
or appointment as an interim director of the
Association representing a designated cat-
egory of citizens’ organizations, an indi-
vidual shall be an active officer, employee,
or member of a citizens’ organization within
such category or previously have been an of-
ficer or employee of 1 or more such citizens’
organizations within such category for a cu-
mulative period of at least 2 years.

(d) DUTIES OF INTERIM BOARD.—The interim
board of directors of the Association shall—

(1) not later than 60 days after the date of
appointment of all members, incorporate the
Association under the laws of the District of
Columbia, subject to the provisions and limi-
tations of this Act;

(2) manage the affairs of the Association
until the first elected board of directors
takes office;

(3) inform the public of the existence, na-
ture, and purpose of the Association, and en-
courage such persons to join the Association,
participate in its activities, and contribute
to the Association;

(4) adopt procedures and standards, con-
sistent with the requirements of this Act, for
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the nomination and election of the first
elected board of directors of the Association;

(5) make all necessary preparations for the
first election of the board of directors of the
Association, oversee the election campaign,
and tally the votes;

(6) conduct meetings of the interim board
of directors at least once every 3 months;

(7) keep minutes, financial books, and
records which shall reflect the acts and
transactions of the interim board of direc-
tors; and

(8) employ such interim staff as the in-
terim board of directors deem necessary to
carry out their responsibilities under this
Act.

(e) APPLICABILITY OF CERTAIN OTHER PRO-
VISIONS OF THIS AcT.—Members of the in-
terim board of directors shall be subject to
the requirements of the applicable provisions
of this Act.

(f) LIMITATION ON AUTHORITY TO APPEAR
BEFORE OTHER BODIES.—The interim board of
directors shall not engage in representation
or intervention on behalf of financial serv-
ices consumers, except to the extent nec-
essary to maintain or exercise the powers
granted and the duties imposed upon interim
directors by this Act.

(g) CONDUCT FIRST GENERAL ELECTION.—

(1) IN GENERAL.—Once the membership of
the Association reaches 50,000, or within 18
months of the date of the appointment of the
last interim director, whichever occurs first,
the interim board of directors shall set a
date for the first general election of the
board of directors, and shall promptly notify
each member of the Association.

(2) TIMELY ELECTION REQUIREMENT.—The
date set for the election shall be not more
than 90 days after notification as provided in
this Act.

(3) EXCEPTION.—Notwithstanding the provi-
sions of this Act, no election shall be held in
an election district unless there are at least
500 residents of any such district who are As-
sociation members.

SEC. 1129. DELEGATES.

(a) IN GENERAL.—Members of the Associa-
tion shall have duly elected representatives
who shall be elected in accordance with the
provisions of this Act.

(b) ONE DELEGATE TO BE ELECTED FROM
EAcH DISTRICT.—1 delegate shall be elected
by the Association members from each Asso-
ciation election district, except that an elec-
tion shall not take place in an election dis-
trict if there is no candidate who has satis-
fied the qualification requirements of this
Act.

(¢) ELECTION DISTRICTS.—

(1) IN GENERAL.—Each State of the United
States shall be considered an Association
election district. The District of Columbia
shall also be considered an Association elec-
tion district.

SEC. 1130. ELECTIONS OF DELEGATES.

(a) VOTING STANDARD.—Each member of
the Association shall be entitled to cast 1
vote for a candidate for a delegate to rep-
resent such member’s district. Voting shall
be by secret mail ballot.

(b) ELIGIBILITY STANDARDS FOR NOMINATION
AS A DELEGATE.—To qualify for nomination
as a candidate for election as a delegate of
the Association, an individual shall—

(1) be a member of the Association and a
resident of the election district that such in-
dividual seeks to represent;

(2) submit to the Association, not less than
60 days and not more than 120 days before
the election, a nomination petition signed by
at least 25 Association members from the
election district that such individual seeks
to represent;

(3) submit to the Association the state-
ments required by this Act; and
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(4) satisfy all other requirements of this
Act and any applicable bylaws of the Asso-
ciation.

(¢) DISTRIBUTION OF ELECTION MATERIAL.—

(1) IN GENERAL.—The Association shall
mail to each member the following docu-
ments concerning duly nominated can-
didates for election as a delegate:

(A) An official ballot listing all such can-
didates from the member’s election district.

(B) The candidate’s statement required by
this Act for each such candidate from the
member’s election district.

(2) SUMMARY AND cOSTS.—The delegate
summaries shall have a uniform format and
shall provide information on the same char-
acteristics for each candidate. The costs for
all mailings described in this Act shall be
borne by the Association.

(d) LIMITATION ON CAMPAIGN KEXPENDI-
TURES.—No candidate for election as a dele-
gate or director shall incur campaign ex-
penditures for any such election in an
amount greater than the amount determined
by multiplying the number of members in
the candidate’s election district by 150 per-
cent of the cost of postage for a l-ounce 1lst
class mailing.

(e) LIMITATION ON USE OF CAMPAIGN CON-
TRIBUTIONS.—No candidate for election as a
delegate or to the board of directors may use
any campaign contribution for any purpose
other than campaign expenditures. Any un-
used contributions shall be donated to the
Association not later than 60 days after the
election.

(f) LIMITATION ON AMOUNT OF CAMPAIGN
CONTRIBUTIONS.—No candidate for election as
a delegate shall accept more than $250 in
campaign contributions from any one con-
tributor in any election.

(g) PROHIBITION ON ACCEPTANCE OF CERTAIN
CONTRIBUTIONS.—A candidate for election as
a delegate may not accept political action
committee contributions or other campaign
contributions the board of directors deter-
mines to be unacceptable.

(h) DUTIES AND POWERS OF DELEGATES.—
Each delegate shall have the following duties
and powers:

(1) ANNUAL SURVEY.—To survey Associa-
tion members in the delegate’s election dis-
trict at least 1 time each year to ascertain
members’ concerns using written surveys
provided by the Association up to 50 percent
of the survey questions in which may be pro-
vided by the delegate.

(2) L1AISON.—To act as a liaison between
the board of directors and the members in
the delegate’s election district, including
transmitting any comments, writings, and
suggestions concerning the Association from
members in the delegate’s election district
to the board of directors and informing such
members of the board’s response to their
statements.

(3) OFFICE PLANNING.—To develop plans for
the organization of regional and local of-
fices.

(4) VOTING ON CHANGES IN ARTICLES OF IN-
CORPORATION, BYLAWS, AND MAJOR POLICIES.—
To vote at the annual meeting of delegates
and at special meetings of delegates called
by the board of directors on amendments to
the bylaws or the articles of incorporation or
on matters involving changes in major poli-
cies or operations of the Association.

(5) APPROVAL OF RULES.—To0 approve rules
proposed by the board of directors for the
nomination and election of the directors.

(6) VOTING AT ANNUAL AND SPECIAL MEET-
INGS.—To vote on other items submitted to
delegates by the board of directors at annual
and special meetings.

(7) OTHER DUTIES AND POWERS.—To carry
out all other duties and exercise all other
powers accorded to delegates under this Act.

(i) ANNUAL MEETINGS.—
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(1) TIME AND PLACE.—An annual meeting of
delegates shall be held in the month of July
on a date and in a manner determined by the
board of directors at least 6 months in ad-
vance of the meeting.

(2) PROCEDURES.—

(A) VoTING.—AIll delegates shall be eligible
to attend, participate in, and vote in the an-
nual meeting of delegates.

(B) QUORUM.—A majority of the delegates
shall constitute a quorum.

(C) ONE PERSON; ONE VOTE.—Each delegate
shall have 1 vote at such meetings.

(D) MAJORITY VOTE.—A majority vote of
the delegates shall indicate approval by the
delegates of any items submitted for the con-
sideration of the delegates.

(E) ABSENTEE VOTING.—The first elected
board of directors shall establish procedures
for absentee voting.

(3) AGENDA.—Items may be placed on the
meeting’s agenda by any of the following
methods:

(A) By request of any director or delegate
not less than 5 days and not more than 4
months in advance of the date of such meet-
ing.

(B) By petition which—

(i) contains the valid signatures of at least
5 percent of the members in any delegate’s
election district or at least 1 percent of the
total membership; and

(ii) was filed with the board of directors
not less than 5 days and not more than 4
months in advance of the date of such meet-
ing.

(4) FORM OF MEETING.—The form of the an-
nual meeting of delegates shall be as pro-
vided in the laws of the District of Columbia
regarding nonprofit corporations.

(5) OPEN MEETINGS.—

(A) MEETINGS OPEN TO PUBLIC.—The annual
meeting of delegates shall be open to the
public.

(B) MEMBERS OPPORTUNITY TO BE HEARD.—
Members shall be given a reasonable oppor-
tunity at any annual meeting to present any
comment, criticism, or suggestion con-
cerning the Association, but members may
not vote at such meetings.

(6) MINUTES.—Complete minutes of each
annual meeting shall be kept and shall be
distributed to 1 Federal depository library in
each election district.

(j) TERMS AND CONDITIONS OF OFFICE.—

(1) IN GENERAL.—The term of office for any
delegate shall be 3 years.

(2) MAXIMUM NUMBER OF TERMS.—No dele-
gate shall serve more than 2 terms.

(3) SERVICE WITHOUT PAY OTHER THAN REIM-
BURSEMENT FOR EXPENSES.—Delegates of the
Association shall serve without compensa-
tion, except that delegates may be reim-
bursed for actual expenses incurred by them
in the performance of their duties.

(k) VACANCY.—

(1) IN GENERAL.—If a vacancy occurs in any
position of delegate, the board of directors
shall appoint, as the successor for the bal-
ance of the term, the person who—

(A) meets the requirements specified in
this Act; and

(B) had the highest vote total in the most
recent delegate election from the district in
which such vacancy occurred of all can-
didates (who meet the requirements specified
in this Act) other than the candidate whose
failure to continue to serve as delegate cre-
ated the vacancy.

(2) ALTERNATIVE METHOD OF APPOINT-
MENT.—If any vacancy referred to in para-
graph (1) cannot be filled in the manner de-
scribed in such paragraph, the board of direc-
tors, by vote of not less than %3 of all direc-
tors, shall appoint within 60 days of the oc-
currence of the vacancy a successor from the
same election district for the remainder of
the current term. The person appointed by
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the board of directors shall meet the quali-
fications for delegate.

(1) RECALL.—Any delegate shall be removed
from office by the board of directors if not
less than 40 percent of the members from the
delegate’s election district who voted in the
last election have signed a petition for re-
call.

SEC. 1131. BOARD OF DIRECTORS.

(a) MANAGEMENT OF ASSOCIATION.—The af-
fairs of the Association shall be managed by
a board of directors, which shall be elected
by the delegates of the Association in ac-
cordance with the provisions of this Act. The
board of directors shall consist of 17 mem-
bers. Twelve directors shall constitute a
quorum.

(b) ONE PERSON; ONE VOTE.—Each director
shall have one vote on the board of directors.

(c) TERMS OF OFFICE.—The term of office
for a director shall be 3 years, except as pro-
vided otherwise in this Act, and no director
shall serve more than 2 consecutive terms.

(d) POWERS AND DUTIES OF BOARD.—The
board of directors, shall, in addition to its
other responsibilities under this Act—

(1) conduct meetings of the board of direc-
tors at least once every 6 months, which
shall be open to the public, unless the board
of directors by a majority votes to adjourn
into executive session;

(2) conduct an annual delegate meeting;

(3) limit matters discussed in executive
session only to personnel actions, potential
or pending civil or criminal proceedings in-
volving the Association, and material which
would result in an unwarranted invasion of
personal privacy if discussed in open ses-
sions;

(4) keep minutes, financial records, and
other records which shall reflect the acts and
transactions of the board of directors;

(5) cause the financial books of the Asso-
ciation to be audited by a qualified certified
public accountant at least once each fiscal
year;

(6) prepare quarterly statements and an
annual report indicating the substantive ac-
tivities and financial operations of the Asso-
ciation;

(7) approve the bylaws of the Association,
consistent with the requirements of this Act;

(8) make available to the public and in-
clude on the Association’s web page, docu-
ments prepared by or filed with the Associa-
tion within the preceding 5 years, includ-
ing—

(A) minutes of the board of directors meet-
ng;

(B) director’s or executive director’s finan-
cial statements;

(C) candidates’ financial statements; and

(D) candidates’ personal statements; and

(9) conduct 4 mailings each year to the
membership of the Association, to inform
the membership about the work of the Asso-
ciation and to conduct the business of the
Association.

(e) ELECTION OF OFFICERS.—At the first
regular meeting of the board of directors at
which a majority of its members are present,
subsequent to the installation of new direc-
tors following each annual election, the
board shall elect by majority vote of direc-
tors present and voting, and from among the
directors, a president, a vice president, a sec-
retary, and a treasurer. The board may also
elect a comptroller and such other officers as
it deems necessary.

(f) EXECUTIVE DIRECTOR OF ASSOCIATION.—

(1) IN GENERAL.—The board of directors
shall hire and supervise an executive direc-
tor for the Association.

(2) DUTIES OF EXECUTIVE DIRECTOR.—The
executive director shall implement the poli-
cies established by the board of directors,
employ and discharge Association employ-
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ees, and manage the offices, facilities, and
employees of the Association.

(3) ELIGIBILITY STANDARDS.—Any applicant
for the position of executive director, and
each executive director, shall satisfy the re-
quirements for director eligibility estab-
lished by this Act.

(4) TeERM LIMIT.—The executive director
shall only be eligible to serve as an employee
of the Association for 6 consecutive years.
After such 6-year term, the executive direc-
tor shall be prohibited from serving as an
agent, consultant, attorney, accountant, or
subcontractor for the Association, and shall
be ineligible to receive any monetary com-
pensation from the Association.

(g) NO COMPENSATION FOR ASSOCIATION DI-
RECTORS.—A member of the board of direc-
tors of the Association may not receive any
compensation for his or her services as a di-
rector, but shall be reimbursed for wages ac-
tually lost in an amount not to exceed $160
per day, and for necessary expenses including
travel expenses incurred in the discharge of
Association duties.

(h) BONDING REQUIREMENT FOR STAFF.—Any
director or staff of the Association eligible
to receive, handle, or disburse funds on be-
half of the Association shall be bonded. The
cost of such bonds shall be paid for by the
Association.

(1) ANNUAL FINANCIAL STATEMENTS OF DI-
RECTORS.—Each director and the executive
director of the Association shall file annu-
ally with the board of directors a director’s
financial statement, which shall include the
same information required by this Act for
members seeking election as delegates or di-
rectors of the Association.

(j) ANNUAL MEETINGS.—

(1) IN GENERAL.—An annual meeting of
members of the Association shall be held in
the month of July, on a date and at a place
within the United States to be determined
by the board of directors at least 6 months in
advance of the meeting.

(2) AGENDA.—Items may be placed on the
annual meeting agenda—

(A) by request of any director, not less
than 10 days and not more than 4 months in
advance of the date of such meeting; and

(B) by petition containing the valid signa-
tures of at least 500 members of the Associa-
tion, which petition shall be filed with the
board of directors not less than 10 days and
not more than 4 months in advance of the
date of such meeting.

(3) NOTICE OF AGENDA.—The executive di-
rector shall present proposed agenda items
to the membership through its regular mail-
ings.

(4) PUBLIC MEETINGS.—The annual meeting
of Association members shall be open to the
public, except that seating preference shall
be given to Association members. Associa-
tion members shall be given a reasonable op-
portunity at such meetings to present com-
ments, criticisms, and suggestions con-
cerning the Association.

(5) MINUTES.—Complete minutes of the an-
nual meetings shall be kept and distributed
to all depository libraries in the United
States and placed on the Association’s
webpage.

(k) VAcANCY.—In the event that a board
member position becomes vacant, the board
of directors shall install the person having
the highest vote total in the last election
who was not elected to the board. If this is
impossible, the board of directors, by vote of
not less than 25 of all directors, shall appoint
a successor within 60 days for the remainder
of the current term. The person appointed by
the board of directors shall meet all quali-
fications for board members.

(1) RECALL.—

(1) IN GENERAL.—AnNy director shall be re-
moved from the board of directors by the
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board of directors if not fewer than 40 per-
cent of the delegates or members of a direc-
tor’s election district who voted in the last
election have signed a petition for recall.

(2) LIMITATIONS.—No petition to recall a di-
rector under paragraph (1) may be filed with-
in 6 months of his or her election. An elec-
tion pursuant to the filing of a recall peti-
tion shall be conducted in accordance with
the provisions of this Act. A director re-
called may become a candidate in the elec-
tion triggered by the filing of the recall peti-
tion. The director recalled shall continue to
serve until the installment in office of his or
her successor, or until his or her reelection.
The election triggered by the filing of a re-
call petition shall be conducted via one of
the Association’s quarterly mailings.

SEC. 1132. ELECTION OF DIRECTORS.

(a) ELECTION OF THE BOARD OF DIRECTORS.—

(1) REGULAR ELECTION PROCEDURES.—

(A) ONE DELEGATE; ONE VOTE.—Each dele-
gate shall cast 1 vote for 1 candidate for the
board of directors.

(B) TOP 17 CANDIDATES BECOME DIRECTORS.—
The 17 candidates receiving the largest num-
ber of votes shall become the directors.

(2) RUNOFF ELECTION.—

(A) IN GENERAL.—In the event of a tie in-
volving the 17th position on the board of di-
rectors, a runoff election shall be conducted.

(B) VOTING AND CANDIDATE ELIGIBILITY.—
Any delegate may vote for 1 candidate in the
runoff election, and only those nominees in-
volved in the tie that included the 17th posi-
tion shall be eligible for the runoff election.

(3) APPLICABILITY TO ALL BOARD ELEC-
TIONS.—The requirements of this section
shall apply to the first election of directors
conducted by the interim board of directors
pursuant to this Act, as well as to all subse-
quent elections.

SEC. 1133. QUALIFICATIONS.

(a) CANDIDATE’S STATEMENT.—Any person
seeking nomination as a candidate for elec-
tion to the board of directors of the Associa-
tion shall file a candidate statement with
the Association, not less than 60 days and
not more than 120 days prior to the election.
The contents of a candidate statement may
not contain false statements, and the Asso-
ciation may, by bylaw or interim board of di-
rectors’ procedure, impose a uniform limita-
tion on the length of all candidate state-
ments.

(b) FINANCIAL STATEMENT.—Any person
seeking nomination as a candidate for elec-
tion to the board of directors shall file with
the Association, not less than 60 days and
not more than 120 days prior to the election.
Each candidate’s financial statement shall
include the following information for the
candidate and the immediate family of the
candidate:

(1) PRECEDING 5 YEARS’ BUSINESS AND FINAN-
CIAL RELATIONSHIPS.—A detailed list of any
business or financial relationships during the
preceding 5 years with any covered person or
organization of covered persons, including
any attorney, legislative agent, officer, or
director relationship.

(2) CURRENT AND PRECEDING 5 YEARS' COR-
PORATE POSITIONS.—A list of all corporate
and organizational directorships or other of-
fices and all fiduciary relationships cur-
rently held or held at any time during the
preceding b years.

(3) INVESTMENTS OF $1,000 OR MORE IN ANY FI-
NANCIAL SERVICES CORPORATION.—A list of all
financial services corporations in which the
candidate holds securities worth $1,000 or
more at current market value and the dollar
value of each such holding.

(4) OTHER INFORMATION.—Such other infor-
mation as the board of directors may require
by bylaw.
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(¢c) AFFIRMATION OF TRUTH OF STATE-
MENTS.—Each candidate for election as a del-
egate or director shall affirm in writing, that
the information in such candidate’s financial
statement is true and complete and that the
candidate has complied with all the cam-
paign contribution and campaign expendi-
ture requirements of this Act and any such
bylaws of the Association. Each candidate
shall furnish the board of directors with such
information regarding campaign contribu-
tions and expenditures as the board may re-
quest.

(d) INELIGIBILITY OF INTERIM DIRECTORS
AND STAFF DURING FIRST ELECTION.—No in-
terim director shall be eligible for election
as a delegate or director during the first
election. The executive director and other
Association staff persons, including interim
staff persons, shall not be eligible for elec-
tion as a delegate or director while serving
as executive director or staff person, or for 1
year after such service is terminated.

(e) INELIGIBILITY OF DELEGATES AND DIREC-
TORS TO HOLD OTHER PUBLIC OFFICE.—No del-
egate or director shall hold any elective Fed-
eral, State, or local office or be a candidate
for such office, or be appointed to hold such
office, unless such appointee receives no
compensation other than reimbursement of
expenses.

(f) INELIGIBILITY OF OFFICERS, DIRECTORS,
EMPLOYEES, AND SHAREHOLDERS OF COVERED
PERSONS.—Any director, officer, or employee
of a covered person, any person who owns
common stock or other securities of covered
persons in an aggregate amount in excess of
$10,000, any agent, consultant, attorney, or
accountant for a covered person, and any
member of the immediate family of any such
person shall be ineligible to be a delegate or
a director.

(g) INELIGIBILITY OF OFFICERS AND EMPLOY-
EES OF FEDERAL OR STATE DEPOSITORY INSTI-
TUTION REGULATORY AGENCIES.—No officer or
employee of any State or Federal agency
that regulates depository institutions or any
member of the immediate family of any such
officer or employee shall be eligible to be a
delegate or a director.

(h) INELIGIBILITY OF OFFICERS AND EMPLOY-
EES OF AGENCIES.—No officer or employee of
any Federal, State, or local agency that reg-
ulates any covered person shall be eligible to
be a director of the Association.

SEC. 1134. BALLOT ISSUES.

(a) PROCEDURE FOR OBTAINING MEMBERSHIP
VOTE ON ISSUES.—Issues may be placed on a
ballot for vote by the general membership
if—

(1) a majority of the board of directors
votes to place an issue before the member-
ship for vote;

(2) a petition is received by the board of di-
rectors which—

(A) contains the valid signatures of at
least 1,000 members in any district or at
least 1 percent of the total membership; and

(B) requests that an issue be placed on a
ballot is received by the board of directors;
or

(3) a majority of the delegates vote to
place an issue before the membership for a
vote.

(b) PROCEDURES FOR CONDUCTING VOTE ON
ISSUES.—

(1) TIME FOR ELECTION.—Upon certification
of a vote of the directors or delegates which
meets the requirements of paragraph (1) or
(3) of subsection (a) or the receipt of a peti-
tion which meets the requirement of sub-
section (a)(2), the board of directors shall
place the issue on a special ballot and sched-
ule a date for a vote on the issue to be held
within 2 months after receipt of the certifi-
cation or petition.

(2) MAIL BALLOT.—The board of directors
shall send or have sent by mail to each mem-
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ber, not later than 30 days after receipt of a
petition or certification pursuant to this sec-
tion, an official ballot containing the issue
for membership vote.

(3) VOTE CAST BY RETURN MAIL.—Each
member may cast a vote regarding the ballot
issue by returning the ballot, properly
marked, to the head office of the Association
by the date and time fixed for the balloting
pursuant to this subsection.

(4) SECRET BALLOT.—Voting shall be by se-
cret ballot.

(5) VOTE TALLY.—The board of directors
shall tally votes with all reasonable speed
and inform the membership and delegates
promptly of the outcome of the vote.

SEC. 1135. ACCESS TO MEMBER MAILINGS.

No person may use any list of members of
the Association, or any part of such list, for
purposes other than the conduct of the busi-
ness of the Association, as prescribed in this
Act. The board of directors shall, however,
develop criteria for providing Association
member access through Association mailings
to the Association’s membership for Associa-
tion purposes only. No person shall disclose
any such list or part thereof to another per-
son, unless there is substantial reason to be-
lieve that such list or part thereof is in-
tended to be used for the lawful purposes de-
scribed in this Act.

SEC. 1136. PROHIBITED ACTS.

(a) COVERED PERSONS.—No covered person
or officer, employee, or agent of any covered
person may interfere or threaten to interfere
with or cause any interference with the pro-
vision of financial services of, or penalize or
threaten to penalize or cause to be penalized,
any person who contributes to the Associa-
tion or participates in any of its activities,
in retribution for such contribution or par-
ticipation.

(b) GENERAL PROHIBITION.—NoO person may
act with intent to prevent, interfere with, or
hinder the activities permitted under this
subtitle.

SEC. 1137. PENALTIES.

A violation of any provision of this sub-
title by a covered person or officer, em-
ployee, or agent thereof or of the Association
shall be subject to a civil penalty of not
more than $10,000 for each violation, to be
levied by the Federal Trade Commission.
SEC. 1138. ADMINISTRATIVE ENFORCEMENT.

Compliance with the provisions of this sub-
title shall be enforced by the Federal Trade
Commission in the same manner and with
the same power and authority as the Federal
Trade Commission has under the Federal
Trade Commission Act (15 U.S.C. 41 et seq.).
SEC. 1139. DISSOLUTION OF THE ASSOCIATION.

If, after the end of the 3-year period begin-
ning on the date on which the Association is
incorporated, the Association’s membership
remains below 25,000 members during any 1-
year period, the board of directors of the As-
sociation shall dissolve the Association.
Upon the termination, dissolution, or wind-
ing up of the Association in any manner or
for any reason, voluntary or involuntary, its
assets, if any, remaining after the payment
or provision for payment of all liabilities of
the Association shall be distributed to, and
only to, 1 or more charitable organizations.
No part of the income or assets of the Asso-
ciation shall inure to any of its members, di-
rectors, or officers, or be distributed to any
such person during the life of the Associa-
tion or upon its dissolution, except in pay-
ment of a legal obligation owed to such per-
son. At the time of dissolution, any unex-
pended funds appropriated by Congress for
the establishment of the Association shall be
returned to the United States Treasury.

SEC. 1140. REPORTS.

(a) REPORT TO THE PRESIDENT AND CON-

GRESS.—
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(1) IN GENERAL.—The Association shall pre-
pare and submit to the President and the ap-
propriate committees of Congress, at the be-
ginning of each regular session of Congress,
a report on the Association’s activities for
the preceding fiscal year.

(2) REPORT CONTENT.—The reports required
by this subsection shall include—

(A) an appraisal of the performance of Fed-
eral financial regulatory agencies, including
reports on the compliance of Federal finan-
cial regulatory agencies with their legal mis-
sions and mandates;

(B) the extent to which regulatory agen-
cies should disseminate specified informa-
tion to the research and consumer commu-
nities and consumer information to the pub-
lic;

(C) an appraisal of significant actions of
State and local governments relating to the
protection of financial consumers;

(D) recommendations for financial con-
sumer protection legislation; and

(E) an overview of covered persons’ compli-
ance with the law.

SEC. 1141. RELATIONSHIP TO EXISTING LAW.

Nothing in this Act shall be construed to
limit the right of any individual or group of
individuals to initiate, intervene in, or oth-
erwise participate in any proceeding before a
regulatory agency or court, nor to relieve
any regulatory agency, court, or other public
body of any obligation, or affect its discre-
tion to permit intervention or participation
by a consumer or group or class of con-
sumers or citizens in any proceeding or ac-
tivity.

SEC. 1142. CONSTRUCTION.

The provisions of this Act shall be con-
strued in such a manner as best to enable the
Association to effectively represent and pro-
tect the interests of financial services con-
sumers.

SEC. 1143. SEVERABILITY.

If any provision of this Act shall be de-
clared invalid, the other provisions of this
Act shall remain in effect.

SA 3773. Mr. WHITEHOUSE sub-
mitted an amendment intended to be
proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in
the financial system, to end ‘‘too big to
fail”’, to protect the American taxpayer
by ending bailouts, to protect con-
sumers from abusive financial services
practices, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 1059, strike line 22 and all that fol-
lows through page 1061, line 7, and insert the
following:

“(b) INDEPENDENCE STANDARDS FOR COM-
PENSATION CONSULTANTS AND OTHER COM-
PENSATION COMMITTEE ADVISERS.—

‘(1) IN GENERAL.—Any compensation con-
sultant, legal counsel, or other adviser to the
compensation committee of an issuer shall
be independent.

‘“(2) RULES.—The Commission shall, by
rule, define the term ‘independent’ for pur-
poses of this subsection.

SA 3774. Mr. LEMIEUX submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
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protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1036, strike line 14 and all that fol-
lows through page 1041, line 3, and insert the
following:

SEC. 939. REMOVAL OF STATUTORY REFERENCES
TO CREDIT RATINGS.

(a) FEDERAL DEPOSIT INSURANCE ACT.—The
Federal Deposit Insurance Act (12 U.S.C. 1811
et seq.) is amended—

(1) in section 7(b)(1)(E)({d), by striking
“‘credit rating entities, and other private
economic” and insert ‘‘private economic,
credit,”’;

(2) in section 28(d)—

(A) in the subsection heading, by striking
“NOT OF INVESTMENT GRADE"’;

(B) in paragraph (1), by striking ‘“‘not of in-
vestment grade’” and inserting ‘‘that does
not meet standards of credit-worthiness as
established by the Corporation’’;

(C) in paragraph (2), by striking ‘‘not of in-
vestment grade’’;

(D) by striking paragraph (3);

(E) by redesignating paragraph (4) as para-
graph (3); and

(F') in paragraph (3), as so redesignated—

(i) by striking subparagraph (A);

(ii) by redesignating subparagraphs (B) and
(C) as subparagraphs (A) and (B), respec-
tively; and

(iii) in subparagraph (B), as so redesig-
nated, by striking ‘‘not of investment grade”’
and inserting ‘‘that does not meet standards
of credit-worthiness as established by the
Corporation’; and

(3) in section 28(e)—

(A) in the subsection heading, by striking
“NOT OF INVESTMENT GRADE"’;

(B) in paragraph (1), by striking ‘‘not of in-
vestment grade” and inserting ‘‘that does
not meet standards of credit-worthiness as
established by the Corporation’’; and

(C) in paragraphs (2) and (3), by striking
“not of investment grade’ each place that it
appears and inserting ‘‘that does not meet
standards of credit-worthiness established by
the Corporation”.

(b) FEDERAL HOUSING ENTERPRISES FINAN-
CIAL SAFETY AND SOUNDNESS ACT OF 1992.—
Section 1319 of the Federal Housing Enter-
prises Financial Safety and Soundness Act of
1992 (12 U.S.C. 4519) is amended by striking
‘““that is a nationally registered statistical
rating organization, as such term is defined
in section 3(a) of the Securities Exchange
Act of 1934,”.

(c) INVESTMENT COMPANY ACT OF 1940.—Sec-
tion 6(a)(5)(A)({iv)(I) Investment Company
Act of 1940 (15 U.S.C. 80a-6(a)(5)(A)({iv)(I)) is
amended by striking ‘‘is rated investment
grade by not less than 1 nationally reg-
istered statistical rating organization’ and
inserting ‘‘meets such standards of credit-
worthiness as the Commission shall adopt”.

(d) REVISED STATUTES.—Section 5136A of
title LXII of the Revised Statutes of the
United States (12 U.S.C. 24a) is amended—

(1) in subsection (a)(2)(E), by striking ‘‘any
applicable rating” and inserting ‘‘standards
of credit-worthiness established by the
Comptroller of the Currency’’;

(2) in the heading for subsection (a)(3) by
striking ‘‘RATING OR COMPARABLE REQUIRE-
MENT’”’ and inserting ‘“‘REQUIREMENT’’;

(3) subsection (a)(3), by amending subpara-
graph (A) to read as follows:

‘““(A) IN GENERAL.—A national bank meets
the requirements of this paragraph if the
bank is one of the 100 largest insured banks
and has not fewer than 1 issue of outstanding
debt that meets standards of credit-worthi-
ness or other criteria as the Secretary of the
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Treasury and the Board of Governors of the
Federal Reserve System may jointly estab-
lish.”.

(4) in the heading for subsection (f), by
striking ‘“MAINTAIN PUBLIC RATING OR’ and
inserting ‘“MEET STANDARDS OF CREDIT-WOR-
THINESS”’; and

(5) in subsection (f)(1), by striking ‘‘any ap-
plicable rating” and inserting ‘‘standards of
credit-worthiness established by the Comp-
troller of the Currency’’.

(e) SECURITIES EXCHANGE ACT OF 1934.—Sec-
tion 3(a) Securities Exchange Act of 1934 (156
U.S.C. 78a(3)(a)) is amended—

(1) in paragraph (41), by striking ‘‘is rated
in one of the two highest rating categories
by at least one nationally registered statis-
tical rating organization” and inserting
“‘meets standards of credit-worthiness as es-
tablished by the Commission’’; and

(2) in paragraph (563)(A), by striking ‘‘is
rated in 1 of the 4 highest rating categories
by at least 1 nationally registered statistical
rating organization’” and inserting ‘‘meets
standards of credit-worthiness as established
by the Commission”.

(f) WORLD BANK DISCUSSIONS.—Section
3(a)(6) of the amendment in the nature of a
substitute to the text of H.R. 4645, as ordered
reported from the Committee on Banking,
Finance and Urban Affairs on September 22,
1988, as enacted into law by section 555 of
Public Law 100-461, (22 U.S.C. 286hh(a)(6)), is
amended by striking ‘‘credit rating’” and in-
serting ‘‘credit-worthiness”.

(g) EFFECTIVE DATE.—The amendments
made by this section shall take effect 1 year
after the date of enactment of this Act.

(1) IN GENERAL.—Commission shall under-
take a study on the feasability and desir-
ability of—

(A) standardizing credit ratings termi-
nology, so that all credit rating agencies
issue credit ratings using identical terms;

(B) standardizing the market stress condi-
tions under which ratings are evaluated;

(C) requiring a quantitative correspond-
ence between credit ratings and a range of
default probabilities and loss expectations
under standardized conditions of economic
stress; and

(D) standardizing credit rating termi-
nology across asset classes, so that named
ratings correspond to a standard range of de-
fault probabilities and expected losses inde-
pendent of asset class and issuing entity.

(2) REPORT.—Not later than 1 year after
the date of enactment of this Act, the Com-
mission shall submit to Congress a report
containing the findings of the study under
paragraph (1) and the recommendations, if
any, of the Commission with respect to the
study.

SA 3775. Mr. WYDEN (for himself and
Mr. GRASSLEY) submitted an amend-
ment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of the amendment, insert the
following:
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TITLE —ELIMINATING SECRET
SENATE HOLDS
SEC. ELIMINATING SECRET SENATE

~ HOLDS.

Rule VII of the Standing Rules of the Sen-
ate is amended by adding at the end the fol-
lowing:

‘7. (a) The majority and minority leaders
of the Senate or their designees shall recog-
nize a notice of intent of a Senator who is a
member of their caucus to object to pro-
ceeding to a measure or matter only if the
Senator—

‘(1) submits the notice of intent in writing
to the appropriate leader or their designee
and grants in the notice permission for the
leader or designee to object in the Senator’s
name; and

‘“(2) not later than 2 session days after the
submission under clause (1), submits for in-
clusion in the Congressional Record and in
the applicable calendar section described in
subparagraph (b) the following notice:

‘I, Senator , intend to object to pro-
ceeding to , dated J

‘“(b) The Secretary of the Senate shall
maintain for both the Senate Calendar of
Business and the Senate Executive Calendar
a separate section entitled ‘Notices of Intent
to Object to Proceeding’. Each section shall
include the name of each Senator filing a no-
tice under subparagraph (a)(2), the measure
or matter covered by the calendar that the
Senator objects to, and the date the objec-
tion was filed.

‘‘(c) A Senator may have an item relating
to that Senator removed from a calendar to
which it was added under subparagraph (b)
by submitting for inclusion in the Congres-
sional Record the following notice:

‘I, Senator , do not object to pro-
ceeding to , dated U0

SA 3776. Mr. SPECTER (for himself,
Mr. REED, Mr. KAUFMAN, Mr. DURBIN,
Mr. HARKIN, Mr. LEAHY, Mr. LEVIN, Mr.
MENENDEZ, Mr. WHITEHOUSE, Mr.
FRANKEN, Mr. FEINGOLD, and Mr.
MERKLEY) submitted an amendment in-
tended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr.
DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, to promote the fi-
nancial stability of the United States
by improving accountability and trans-
parency in the financial system, to end
““too big to fail”’, to protect the Amer-
ican taxpayer by ending bailouts, to
protect consumers from abusive finan-
cial services practices, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 1004, between lines 11 and 12, insert
the following:

SEC. 929D. PRIVATE CIVIL ACTION FOR AIDING
AND ABETTING.

Section 20(e) of the Securities Exchange
Act of 1934 (15 U.S.C. 78t(e)) is amended—

(1) in the subsection heading, by striking
“PROSECUTION OF’’ and inserting ‘‘ACTIONS
AGAINST’;

(2) by striking ‘“‘For purposes’ and insert-
ing the following:

(1) ACTIONS BROUGHT BY COMMISSION.—For
purposes’’; and

(3) by adding at the end the following:

‘“(2) PRIVATE CIVIL ACTIONS.—For purposes
of any private civil action implied under this
title, any person that knowingly provides
substantial assistance to another person in
violation of this title, or of any rule or regu-
lation issued wunder this title, shall be
deemed to be in violation of this title to the
same extent as the person to whom such as-
sistance is provided. For purposes of this
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paragraph, a person acts knowingly only if
the person has actual knowledge of the con-
duct underlying the violation described in
the preceding sentence.’’.

SA 3777. Mr. SCHUMER submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1187, between lines 9 and 10, insert
the following:

Subtitle K—Multifamily Mortgage Resolution
SEC. 992. MULTIFAMILY MORTGAGE RESOLUTION
PROGRAM.

(a) ESTABLISHMENT.—The Secretary of
Housing and Urban Development shall estab-
lish a program to protect tenants and at-risk
multifamily properties, which may include—

(1) creating sustainable financing of such
properties, taking into consideration—

(A) the rental income generated by such
properties; and

(B) the preservation of adequate operating
reserves;

(2) maintaining the level of Federal, State,
and local government subsidies for such
properties that exists on the day before the
date of enactment of this Act;

(3) providing funds for rehabilitation of
such properties;

(4) facilitating the transfer of such prop-
erties to responsible persons, when appro-
priate and with the agreement of the owners
of the property; and

(5) ensuring affordability of such prop-
erties.

(b) COORDINATION.—In carrying out the pro-
gram established under this section, the Sec-
retary of Housing and Urban Development
may coordinate with the Secretary, the Cor-
poration, the Board of Governors, the Fed-
eral Housing Finance Agency, and any other
agency of the Federal Government that the
Secretary of Housing and Urban Develop-
ment considers appropriate.

(c) DEFINITION.—For purposes of this sec-
tion, the term ‘‘multifamily property”
means a residential structure that consists
of 5 or more dwelling units.

SA 3778. Mr. UDALL of Colorado (for
himself, Mr. LUGAR, Mr. BOND, Mr.
BROWN of Massachusetts, Mr. BROWN of
Ohio, Mrs. HAGAN, Mr. LEVIN, Mr.
LIEBERMAN, Mrs. MCCASKILL, and Mrs.
SHAHEEN) submitted an amendment in-
tended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr.
DopD (for himself and Mrs. LINCOLN))
to the bill S. 3217, to promote the fi-
nancial stability of the United States
by improving accountability and trans-
parency in the financial system, to end
““too big to fail”’, to protect the Amer-
ican taxpayer by ending bailouts, to
protect consumers from abusive finan-
cial services practices, and for other
purposes; which was ordered to lie on
the table; as follows:

At the end of subtitle G of title X, add the
following:
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SEC. 1078. REPEAL OF CREDIT SCORE DISCLO-
SURE FEES.

(a) REPEAL OF CREDIT SCORE DISCLOSURE
FEES.—Section 609(f)(8) of the Fair Credit
Reporting Act (15 U.S.C. 1681g(f)(8)) is
amended to read as follows:

¢‘(8) FREE ANNUAL CREDIT SCORE.—

‘““(A) IN GENERAL.—Section 612(a) shall
apply to each consumer reporting agency de-
scribed in subsection (p) of section 603 in
making disclosures pursuant to this sub-
section.

“(B) REASONABLE FEES.—Other than with
respect to a free annual disclosure, as pro-
vided in subparagraph (A) and section 612(a),
a consumer reporting agency may charge a
fair and reasonable fee, as determined by the
Commission, for providing the information
required under this subsection.”.

(b) APPLICABILITY OF FCRA.—Section 612(a)
of the Fair Credit Reporting Act (15 U.S.C.
1681j(a)) shall apply to each consumer report-
ing agency described in subsection (p) of sec-
tion 603 in making disclosures pursuant to
this section.

SA 3779. Mr. FEINGOLD submitted
an amendment intended to be proposed
to amendment SA 3739 proposed by Mr.
REID (for Mr. DoDpD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail’’, to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1290, strike line 5 and all that fol-
lows through page 1291, line 9, and insert the
following:

SEC. 1028. AUTHORITY TO RESTRICT MANDATORY
PRE-DISPUTE ARBITRATION.

(a) STUDY AND REPORT.—Not later than 180
days after the date of enactment of this Act,
the Bureau shall conduct a study and submit
a report to Congress concerning the use of
agreements providing for arbitration of any
future dispute between covered persons and
consumers in connection with the offering or
providing of consumer financial products or
services.

(b) FURTHER AUTHORITY.—The Bureau, by
regulation, may prohibit or impose condi-
tions or limitations on the use of an agree-
ment between a covered person and a con-
sumer for a consumer financial product or
service providing for arbitration of any fu-
ture dispute between the parties, if the Bu-
reau determines that such a prohibition or
imposition of conditions or limitations is in
the public interest and for the protection of
consumers. The determination of the Bureau
under this subsection shall be consistent
with the study conducted under subsection
(a).
(c) LIMITATION.—The authority described in
subsection (b) may not be construed to pro-
hibit or restrict a consumer from entering
into a voluntary arbitration agreement with
a covered person after a dispute has arisen.

SA 3780. Mr. FEINGOLD submitted
an amendment intended to be proposed
to amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
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ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1455, after line 25, insert the fol-
lowing:

SEC. 1077. MANDATORY PREDISPUTE ARBITRA-
TION RULEMAKING.

(a) SECTION 921.—Section 921 of this Act is
amended to read as follows:

“SEC. 921. AUTHORITY TO ISSUE RULES RELATED
TO MANDATORY PREDISPUTE ARBI-
TRATION.

‘‘(a) AMENDMENT TO SECURITIES EXCHANGE
ACT OF 1934.—Section 15 of the Securities Ex-
change Act of 1934 (15 U.S.C. 780), as amend-
ed by section 918, is amended by adding at
the end the following:

¢“‘(1) AUTHORITY TO RESTRICT MANDATORY
PREDISPUTE ARBITRATION.—The Commission
shall—

‘“4(1) conduct a rulemaking on the use of
agreements that require customers or clients
of any broker, dealer, or municipal securities
dealer to arbitrate any dispute between such
customers or clients and such broker, dealer,
or municipal securities dealer that arises
under the securities laws or the rules of a
self-regulatory organization; and

¢“4(2) if the Commission finds that prohibi-
tion of, or imposition of conditions or limi-
tations on, the use of agreements described
in paragraph (1) is in the public interest and
for the protection of investors, promulgate
rules or regulations to establish such prohi-
bitions, conditions, or limitations.’.

‘“(b) AMENDMENT TO THE INVESTMENT AD-
VISERS ACT OF 1940.—Section 205 of the In-
vestment Advisers Act of 1940 (15 U.S.C. 80b—
5) is amended by adding at the end the fol-
lowing:

“(f) AUTHORITY TO ISSUE RULES RELATED
TO MANDATORY PREDISPUTE ARBITRATION.—
The Commission shall—

‘“4(1) conduct a rulemaking on the use of
agreements that require customers or clients
of any investment adviser to arbitrate any
dispute between such customers or clients
and such investment adviser that arises
under the securities laws, as defined in sec-
tion 3 of the Securities Exchange Act of 1934
(16 U.S.C. 78c), or the rules of a self-regu-
latory organization; and

¢“¢(2) if the Commission finds that prohibi-
tion of, or imposition of conditions or limi-
tations on, the use of agreements described
in paragraph (1) is in the public interest and
for the protection of investors, promulgate
rules or regulations to establish such prohi-
bitions, conditions, or limitations.’.”

(b) SECTION 1028.—Section 1028 of this Act
is amended to read as follows:

“SEC. 1028. AUTHORITY TO RESTRICT MANDA-
TORY PREDISPUTE ARBITRATION.

‘“(a) AUTHORITY.—The Bureau, by regula-
tion, shall prohibit or impose conditions or
limitations on the use of an agreement be-
tween a covered person and a consumer for a
consumer financial product or service pro-
viding for arbitration of any future dispute
between the parties, if the Bureau finds that
such prohibition or imposition of conditions
or limitations is in the public interest and
for the protection of consumers.

““(b) LIMITATION.—The authority described
in subsection (a) may not be construed to
prohibit or restrict a consumer from enter-
ing into a voluntary arbitration agreement
with a covered person after a dispute has
arisen.””.

SA 3781. Ms. COLLINS submitted an
amendment intended to be proposed by
her to the bill S. 3217, to promote the
financial stability of the United States
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by improving accountability and trans-
parency in the financial system, to end
““too big to fail”’, to protect the Amer-
ican taxpayer by ending bailouts, to
protect consumers from abusive finan-
cial services practices, and for other
purposes; which was ordered to lie on
the table; as follows:

At the end of the amendment, insert the
following:

TITLE XII—PROHIBITION ON TAXPAYER

FUNDED BAILOUTS
SEC. 1301. PROHIBITION ON TAXPAYER FUNDED
BAILOUTS.

No taxpayer funds shall be provided under
this or any other Act to provide pecuniary or
monetary assistance to any company for the
purpose of minimizing losses or otherwise
mitigating the financial distress of such
company.

SA 3782. Mr. CORKER (for himself,
Mr. ENzZI and Mrs. HUTCHISON) sub-
mitted an amendment intended to be
proposed by him to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1045, strike line 12 and all that fol-
lows through page 1052, line 2 and insert the
following:

“(b) STUDY ON RISK RETENTION.—

‘(1) STUDY.—

‘““(A) IN GENERAL.—The Federal Reserve
Board, in coordination and consultation with
the Comptroller of the Currency, the Federal
Deposit Insurance Corporation, the Federal
Housing Finance Agency, and the Securities
and Exchange Commission, shall conduct a
study of the asset-backed securitization
process.

‘(B) ISSUES TO BE STUDIED.—In conducting
the study under subparagraph (A), the Board
shall evaluate—

‘(i) the separate and combined impact of—

(I requiring loan originators or
securitizers to retain an economic interest in
a portion of the credit risk for any asset that
the securitizer, through the issuance of an
asset-backed security, transfers, sells, or
conveys to a third party; including—

‘‘(aa) whether existing risk retention re-
quirements such as contractual representa-
tions and warranties, and statutory and reg-
ulatory underwriting and consumer protec-
tion requirements are sufficient to ensure
the long-term accountability of originators
for loans they originate; and

““(bb) methodologies for establishing addi-
tional statutory credit risk retention re-
quirements;

“(IT) the Financial Accounting Statements
166 and 167 issued by the Financial Account-
ing Standards Board, as well as any other
statements issued before or after the date of
enactment of this section the Federal bank-
ing agencies determine to be relevant;

‘(ii) the impact of the factors described
under subsection (i) of this section on—

‘(1) different classes of assets, such as resi-
dential mortgages, commercial mortgages,
commercial loans, auto loans, and other
classes of assets;

“(IT) loan originators;

‘“(III) securitizers;

“(IV) access of consumers and businesses
to credit on reasonable terms.
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‘“(2) REPORT.—Not later than 18 months
after the date of enactment of this section,
the Board shall submit to Congress a report
on the study conducted under paragraph (1).
Such report shall include statutory and reg-
ulatory recommendations for eliminating
any negative impacts on the continued via-
bility of the asset-backed securitization
markets and on the availability of credit for
new lending identified by the study con-
ducted under paragraph (1).”.

SA 3783. Mr. CORKER (for himself,
Mr. ENZI, Mr. ISAKSON, Mr. CHAMBLISS,
and Mr. BARRASSO) submitted an
amendment intended to be proposed by
him to the bill S. 3217, to promote the
financial stability of the United States
by improving accountability and trans-
parency in the financial system, to end
“too big to fail”’, to protect the Amer-
ican taxpayer by ending bailouts, to
protect consumers from abusive finan-
cial services practices, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 61, after line 24, insert the fol-
lowing:

SEC. 122. ASSET BUBBLE STUDY.

(a) FEASABILITY STUDY.—

(1) IN GENERAL.—The Board of Governors,
the Office of the Comptroller Currency, the
Corporation, and the Department of Housing
and Urban Development, in consultation
with the Council, shall conduct a study on
the feasibility and advisability of estab-
lishing quantitative criteria for identifying
housing bubbles.

(2) REQUIRED INCLUSIONS.—The study re-
quired under paragraph (1) shall examine
whether or not the quantitative criteria that
may be established should include following
information:

(A) Consumer confidence.

(B) Inventory data.

(C) Housing appreciation.

(D) Housing supply.

(E) Foreclosure statistics.

(F) Any other factor or information
deemed relevant by the Board of Governors,
the Office of the Comptroller Currency, the
Corporation, and the Department of Housing
and Urban Development, in consultation
with the Council.

(3) ADDITIONAL EXAMINATIONS.—In con-
ducting the study required under this sub-
section, the Board of Governors, the Office of
the Comptroller Currency, the Corporation,
and the Department of Housing and Urban
Development, in consultation with the Coun-
cil, shall also examine the advisability of
using such quantitative criteria as a trigger
for increased down payment requirements on
home mortgage loans for lending institu-
tions.

(4) CONSIDERATIONS.—In conducting the
study required under this subsection, the
Board of Governors, the Office of the Comp-
troller Currency, the Corporation, and the
Department of Housing and Urban Develop-
ment, in consultation with the Council, shall
consider the mortgage finance systems in
other countries, including the legal and reg-
ulatory regimes present and in effect in such
countries, the experience of such countries
with housing bubbles and housing crises, and
the relevance, if any, of the down payment
requirements in effect in such countries to
the occurrence or onset of such bubbles or
crises.

(b) REPORT TO CONGRESS.—Not later than 1
year after the date of enactment of this Act,
the Board of Governors, the Office of the
Comptroller Currency, the Corporation, and
the Department of Housing and Urban Devel-
opment, in consultation with the Council,
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shall submit to the Committee on Banking,
Housing, and Urban Affairs of the Senate and
the Committee on Financial Services of the
House of Representatives a joint report sum-
marizing the results of the study required
under subsection (a).

SA 3784. Mr. CORKER (for himself,
Mr. CHAMBLISS, Mr. ISAKSON, and Mr.
GREGG) submitted an amendment in-
tended to be proposed by him to the
bill S. 3217, to promote the financial
stability of the United States by im-
proving accountability and trans-
parency in the financial system, to end
“too big to fail’”’, to protect the Amer-
ican taxpayer by ending bailouts, to
protect consumers from abusive finan-
cial services practices, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 30, between lines 11 and 12, insert
the following:

(N) review and submit comments to the
Commission and any standards setting body
with respect to an accounting principle,
standard, or procedure in effect on the date
of enactment of this Act or that is proposed;
and

———

NOTICES OF HEARINGS
COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. BINGAMAN. Mr. President, I
would like to announce for the infor-
mation of the Senate and the public
that a hearing has been scheduled be-
fore the Senate Committee on Energy
and Natural Resources. The hearing
will be held on Wednesday, May 19,
2010, at 9:30 a.m., in room SD-366 of the
Dirksen Senate Office Building.

The purpose of the hearing is to re-
ceive testimony on the proposed Con-
stitution of the U.S. Virgin Islands; S.
2941, the Republic of the Marshall Is-
lands Supplemental Nuclear Compensa-
tion Act of 2010; H.R. 3940, an act to
amend Public Law 96-597 to clarify the
authority of the Secretary of the Inte-
rior to extend grants and other assist-
ance to facilitate political status pub-
lic education programs for the peoples
of the non-self-governing territories of
the United States; and H.R. 2499, the
Puerto Rico Democracy Act of 2010.

Because of the limited time available
for the hearing, witnesses may testify
by invitation only. However, those
wishing to submit written testimony
for the hearing record may do so by
sending it to the Committee on Energy
and Natural Resources, United States
Senate, Washington, DC 20510-6150, or
by e-mail to Rosemarie Calabro
(@energy.senate.gov.

For further information, please con-
tact Allen Stayman or Rosemarie
Calabro.

COMMITTEE ON RULES AND ADMINISTRATION

Mr. SCHUMER. Mr. President, I wish
to announce that the Committee on
Rules and Administration will meet on
Wednesday, May 5, 2010, at 10 a.m., to
hear testimony on ‘“Voting By Mail:
An Examination of State and Local Ex-
periences.”

For further information regarding
this meeting, please contact Lynden
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(b) PURPOSE.—The purpose of the program
is to make grants to participating States
solely for the implementation of online voter
registration systems.

(c) LIMITATION ON USE OF FUNDS.—In no
case may grants made under this section be
used to reimburse a State for costs incurred
in implementing online voter registration
systems at the State or local government
level if such costs were incurred prior to Oc-
tober 1, 2009.

(d) APPLICATION.—A State seeking to par-
ticipate in the program under this section
shall submit an application to the Election
Assistance Commission containing such in-
formation, and at such time, as the Election
Assistance Commission may specify.

(e) AMOUNT AND AWARDING OF IMPLEMENTA-
TION GRANTS; DURATION OF PROGRAM.—

(1) AMOUNT OF IMPLEMENTATION GRANTS.—

(A) IN GENERAL.—The amount of an imple-
mentation grant made to a participating
State shall be $150,000.

(B) CONTINUING AVAILABILITY OF FUNDS
AFTER APPROPRIATION.—An implementation
grant made to a participating State under
this section shall be available to the State
without fiscal year limitation.

(2) AWARDING OF IMPLEMENTATION
GRANTS.—

(A) IN GENERAL.—The Election Assistance
Commission shall award implementation

grants during each year in which the pro-
gram is conducted.

(B) ONE GRANT PER STATE.—The Election
Assistance Commission shall not award more
than 1 implementation grant to any partici-
pating State under this section over the du-
ration of the program.

(3) DURATION.—The program shall be con-
ducted for a period of 5 years.

(f) REQUIREMENTS.—A participating State
shall establish and implement an online
voter registration system which individuals
may use to register to vote, update voter
registration information, and request an ab-
sentee ballot in the State.

(g) BEST PRACTICES, TECHNICAL ASSIST-
ANCE, AND REPORTS.—

(1) IN GENERAL.—The Election Assistance
Commission shall—

(A) develop, periodically issue, and, as ap-
propriate, update best practices for imple-
menting online voter registration systems;

(B) provide technical assistance to partici-
pating States for the purpose of imple-
menting online voter registration systems;
and

(C) submit to the appropriate committees
of Congress—

(i) annual reports on the implementation
of such online voter registration systems by
participating States during each year in
which the program is conducted; and

(ii) upon completion of the program con-
ducted under this section, a final report on
the program, together with recommenda-
tions for such legislation or administrative
action as the Election Assistance Commis-
sion determines to be appropriate.

(2) CONSULTATION.—In developing, issuing,
and updating best practices, developing ma-
terials to provide technical assistance to
participating States, and developing the an-
nual and final reports under paragraph (1),
the Election Assistance Commission shall
consult with interested parties, including—

(A) State and local election officials; and

(B) voting rights groups, voter protection
groups, groups representing the disabled, and
other civil rights or community organiza-
tions.

(h) AUTHORIZATION OF APPROPRIATIONS.—

(1) GRANTS.—There are authorized to be ap-
propriated to award grants under this sec-
tion, for each of fiscal years 2010 through
2016, $1,800,000, to remain available without
fiscal year limitation until expended.
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(2) ADMINISTRATION.—There are authorized
to be appropriated to administer the pro-
gram under this section, $200,000 for the pe-
riod of fiscal years 2010 through 2016, to re-
main available without fiscal year limita-
tion until expended.

(1) RULE OF CONSTRUCTION.—Nothing in this
Act may be construed to authorize or require
conduct prohibited under any of the fol-
lowing laws, or to supersede, restrict, or
limit the application of such laws:

(1) The Help America Vote Act of 2002 (42
U.S.C. 15301 et seq.).

(2) The Voting Rights Act of 1965 (42 U.S.C.
1973 et seq.).

(3) The Voting Accessibility for the Elderly
and Handicapped Act (42 U.S.C. 1973ee et
seq.).

(4) The Uniformed and Overseas Citizens
Absentee Voting Act (42 U.S.C. 1973ff et seq.).

(5) The National Voter Registration Act of
1993 (42 U.S.C. 1973gg et seq.).

(6) The Americans with Disabilities Act of
1990 (42 U.S.C. 12101 et seq.).

(7) The Rehabilitation Act of 1973 (29 U.S.C.
701 et seq.).

———

SUBMITTED RESOLUTIONS

SENATE RESOLUTION 513—DESIG-

NATING JULY 9, 2010, AS ‘“COL-
LECTOR CAR APPRECIATION
DAY” AND RECOGNIZING THAT

THE COLLECTION AND RESTORA-
TION OF HISTORIC AND CLASSIC
CARS IS AN IMPORTANT PART
OF PRESERVING THE TECHNO-
LOGICAL ACHIEVEMENTS AND
CULTURAL HERITAGE OF THE
UNITED STATES

Mr. TESTER (for himself and Mr.
BURR) submitted the following resolu-
tion; which was considered and agreed
to:

S. REs. 513

Whereas many people in the United States
maintain classic automobiles as a pastime
and do so with great passion and as a means
of individual expression;

Whereas the Senate recognizes the effect
that the more than 100-year history of the
automobile has had on the economic
progress of the Nation and supports whole-
heartedly all activities involved in the res-
toration and exhibition of classic auto-
mobiles;

Whereas collection, restoration, and pres-
ervation of automobiles is an activity shared
across generations and across all segments of
society:;

Whereas thousands of local car clubs and
related businesses have been instrumental in
preserving a historic part of the heritage of
this Nation by encouraging the restoration
and exhibition of such vintage works of art;

Whereas automotive restoration provides
well-paying, high-skilled jobs for people in
all 50 States; and

Whereas automobiles have provided the in-
spiration for music, photography, cinema,
fashion, and other artistic pursuits that have
become part of the popular culture of the
United States: Now therefore, be it

Resolved, That the Senate—

(1) designates July 9, 2010, as ‘‘Collector
Car Appreciation Day’’;

(2) recognizes that the collection and res-
toration of historic and classic cars is an im-
portant part of preserving the technological
achievements and cultural heritage of the
United States;

(3) encourages the Department of Edu-
cation, the Department of Transportation,
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and other Federal agencies to support events
and commemorations of ‘“‘Collector Car Ap-
preciation Day’’, including exhibitions and
educational and cultural activities for young
people; and

(4) encourages the people of the United
States to engage in events and commemora-
tions of ‘‘Collector Car Appreciation Day’”’
that create opportunities for collector car
owners to educate young people on the im-
portance of preserving the cultural heritage
of the United States, including through the
collection and restoration of collector cars.

———

AMENDMENTS SUBMITTED AND
PROPOSED

SA 3785. Mrs. HUTCHISON (for herself, Ms.
LANDRIEU, Mr. DEMINT, Mr. CRAPO, Mr. BEN-
NETT, and Mr. BROWN of Massachusetts) sub-
mitted an amendment intended to be pro-
posed to amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and Mrs. LIN-
COLN)) to the bill S. 3217, to promote the fi-
nancial stability of the United States by im-
proving accountability and transparency in
the financial system, to end ‘‘too big to
fail”’, to protect the American taxpayer by
ending bailouts, to protect consumers from
abusive financial services practices, and for
other purposes; which was ordered to lie on
the table.

SA 3786. Ms. CANTWELL (for herself, Mr.
WHITEHOUSE, and Mr. SANDERS) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3787. Mr. BROWN of Ohio (for himself
and Mr. KAUFMAN) submitted an amendment
intended to be proposed to amendment SA
3739 proposed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill S. 3217,
supra; which was ordered to lie on the table.

SA 3788. Mr. KOHL submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3789. Mr. BROWNBACK (for himself,
Mr. BOND, and Mr. INHOFE) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3790. Mr. BROWNBACK (for himself,
Mr. BOND, and Mr. INHOFE) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3791. Mr. BROWNBACK (for himself,
Mr. FEINGOLD, Mr. DURBIN, Mr. SPECTER, Mr.
BROWN of Ohio, and Mr. WHITEHOUSE) sub-
mitted an amendment intended to be pro-
posed to amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and Mrs. LIN-
COLN)) to the bill S. 3217, supra; which was
ordered to lie on the table.

SA 3792. Mrs. BOXER submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3793. Mrs. MCCASKILL submitted an
amendment intended to be proposed by her
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3794. Mr. LEAHY (for himself, Mr.
GRASSLEY, Mr. SPECTER, and Mr. KAUFMAN)
submitted an amendment intended to be pro-
posed by him to the bill S. 3217, supra; which
was ordered to lie on the table.



S3100

SA 3795. Mrs. FEINSTEIN submitted an
amendment intended to be proposed by her
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3796. Mrs. FEINSTEIN submitted an
amendment intended to be proposed by her
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3797. Mr. SCHUMER (for himself, Mr.
REED, and Mr. AKAKA) submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DoODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3798. Mrs. HAGAN submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3799. Mrs. HAGAN (for herself, Mrs.
HUTCHISON, Mr. CARPER, Mr. CORNYN, and Mr.
BrROWN of Massachusetts) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3800. Mr. CORKER submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3801. Mr. HATCH (for himself, Mr. ENZI,
and Mr. BROWN of Massachusetts) submitted
an amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3802. Mr. CORKER submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3803. Mr. MENENDEZ submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3804. Mr. MENENDEZ submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3805. Mrs. BOXER submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3806. Mr. SPECTER (for himself and
Mr. KAUFMAN) submitted an amendment in-
tended to be proposed to amendment SA 3739
proposed by Mr. REID (for Mr. DopD (for him-
self and Mrs. LINCOLN)) to the bill S. 3217,
supra; which was ordered to lie on the table.

SA 3807. Mrs. HAGAN (for herself and Mr.
BROWN of Massachusetts) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3808. Mr. FRANKEN (for himself, Mr.
SCHUMER, Mr. NELSON of Florida, Mr.
WHITEHOUSE, Mr. BROWN of Ohio, and Mrs.
MURRAY) submitted an amendment intended
to be proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DoDD (for himself
and Mrs. LINCOLN)) to the bill S. 3217, supra;
which was ordered to lie on the table.

SA 3809. Mr. INOUYE (for himself, Mr.
COCHRAN, Mr. DURBIN, Ms. COLLINS, Mr.
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BYRD, Mr. HARKIN, and Mr. VOINOVICH) sub-
mitted an amendment intended to be pro-
posed to amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and Mrs. LIN-
COLN)) to the bill S. 3217, supra; which was
ordered to lie on the table.

SA 3810. Mr. DORGAN (for himself and Mr.
GRASSLEY) submitted an amendment in-
tended to be proposed to amendment SA 3739
proposed by Mr. REID (for Mr. DoDD (for him-
self and Mrs. LINCOLN)) to the bill S. 3217,
supra; which was ordered to lie on the table.

SA 3811. Mr. DORGAN (for himself, Mr.
FEINGOLD, and Mr. KAUFMAN) submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3812. Mr. HARKIN (for himself, Mr.
SCHUMER, and Mr. SANDERS) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3813. Ms. KLOBUCHAR (for herself and
Mr. BENNET) submitted an amendment in-
tended to be proposed to amendment SA 3739
proposed by Mr. REID (for Mr. DoDD (for him-
self and Mrs. LINCOLN)) to the bill S. 3217,
supra; which was ordered to lie on the table.

SA 3814. Mr. GRASSLEY submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

————
TEXT OF AMENDMENTS

SA 3785. Mrs. HUTCHISON (for her-
self, Ms. LANDRIEU, Mr. DEMINT, Mr.
CRAPO, Mr. BENNETT, and Mr. BROWN of
Massachusetts) submitted an amend-
ment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DoDpD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1090, between lines 18 and 19, add
the following:

SEC. 974. EXEMPTION FOR SMALLER ISSUERS
UNDER THE SARBANES-OXLEY ACT
OF 2002.

(a) EXEMPTION.—Section 404 of the Sar-
banes-Oxley Act of 2002 (156 U.S.C. 7262) is
amended—

(1) in subsection (b), by striking ‘“With re-
spect’” and inserting ‘‘Except as provided in
subsection (c), with respect’’; and

(2) by adding at the end the following:

‘“(c) EXEMPTION FOR SMALLER ISSUERS.—
Subsection (b) shall not apply with respect
to any audit report prepared for an issuer for
which the aggregate worldwide market value
of the voting and nonvoting common equity
held by persons that are not affiliates of the
issuer is less than $150,000,000..

(b) STUDY AND REPORT.—

(1) STUuDY.—The Chief Economist of the
Commission shall conduct a study to deter-
mine how the Commission could reduce the
burden of complying with section 404(b) of
the Sarbanes-Oxley Act of 2002 (156 U.S.C.
7262) for companies for which the aggregate
worldwide market value of the voting and
nonvoting common equity held by persons
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that are not affiliates of the issuer is
$150,000,000 or more, and not more than
$700,000,000, while maintaining investor pro-
tections for such companies.

(2) REPORT.—Not later than 1 year after
the date of enactment of this Act, the Chief
Economist of the Commission shall submit
to the Committee on Banking, Housing, and
Urban Affairs of the Senate and the Com-
mittee on Financial Services of the House of
Representatives a report on the results of
the study conducted under paragraph (1) that
includes—

(A) an analysis of the costs and benefits of
complying with section 404(b) of the Sar-
banes-Oxley Act of 2002 (15 U.S.C. 7262);

(B) an analysis of whether reducing the
compliance burden for companies described
in paragraph (1) or providing a complete ex-
emption from compliance with such section
404(b) for such companies would encourage
the companies to list on exchanges in the
United States in the initial public offerings
of such companies or otherwise facilitate
capital formation; and

(C) recommendations about whether the
exemption under section 404(c) Sarbanes-
Oxley Act of 2002, a added by subsection (a),
should be extended to larger issuers.

SA 3786. Ms. CANTWELL (for herself,
Mr. WHITEHOUSE, and Mr. SANDERS)
submitted an amendment intended to
be proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in
the financial system, to end ‘‘too big to
fail,”” to protect the American taxpayer
by ending bailouts, to protect con-
sumers from abusive financial services
practices, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 762, between lines 5 and 6, insert
the following:

SEC. . ANTIMARKET MANIPULATION AU-
THORITY.

(a) PROHIBITION REGARDING MANIPULATION
AND FALSE INFORMATION.—Subsection (c) of
section 6 of the Commodity Exchange Act (7
U.S.C. 9, 15) is amended to read as follows:

“‘(c) PROHIBITION REGARDING MANIPULATION
AND FALSE INFORMATION.—

‘(1) PROHIBITION AGAINST MANIPULATION.—
It shall be unlawful for any person, directly
or indirectly, to use or employ, or attempt
to use or employ, in connection with any
swap, or a contract of sale of any commodity
in interstate commerce, or for future deliv-
ery on or subject to the rules of any reg-
istered entity, any manipulative or decep-
tive device or contrivance, in contravention
of such rules and regulations as the Commis-
sion shall promulgate by not later than 1
year after the date of enactment of the Re-
storing American Financial Stability Act of
2010.

““(A) SPECIAL PROVISION FOR MANIPULATION
BY FALSE REPORTING.—Unlawful manipula-
tion for purposes of this paragraph shall in-
clude, but not be limited to, delivering, or
causing to be delivered for transmission
through the mails or interstate commerce,
by any means of communication whatsoever,
a false or misleading or inaccurate report
concerning crop or market information or
conditions that affect or tend to affect the
price of any commodity in interstate com-
merce, knowing, or acting in reckless dis-
regard of the fact, that such report is false,
misleading or inaccurate.
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‘“(B) EFFECT ON OTHER LAW.—Nothing in
this paragraph shall affect, or be construed
to affect, the applicability of section 9(a)(2).

‘“(2) PROHIBITION REGARDING FALSE INFOR-
MATION.—It shall be unlawful for any person
to make any false or misleading statement
of a material fact to the Commission, includ-
ing in any registration application or any re-
port filed with the Commission under this
Act, or any other information relating to a
swap, or a contract of sale of a commodity,
in interstate commerce, or for future deliv-
ery on or subject to the rules of any reg-
istered entity, or to omit to state in any
such statement any material fact that is
necessary to make any statement of a mate-
rial fact made not misleading in any mate-
rial respect, if the person knew, or reason-
ably should have known, the statement to be
false or misleading.

*“(3) ENFORCEMENT.—

““(A) AUTHORITY OF COMMISSION.—If the
Commission has reason to believe that any
person (other than a registered entity) is vio-
lating or has violated this subsection, or any
other provision of this Act (including any
rule, regulation, or order of the Commission
promulgated in accordance with this sub-
section or any other provision of this Act),
the Commission may serve upon the person a
complaint.

‘(B) CONTENTS OF COMPLAINT.—A com-
plaint under subparagraph (A) shall—

‘(i) contain a description of the charges
against the person that is the subject of the
complaint; and

‘‘(ii) have attached or contain a notice of
hearing that specifies the date and location
of the hearing regarding the complaint.

‘‘(C) HEARING.—A hearing described in sub-
paragraph (B)(ii)—

‘(i) shall be held not later than 3 days
after service of the complaint described in
subparagraph (A);

‘“(ii) shall require the person to show cause
regarding why—

‘(I) an order should not be made—

‘‘(aa) to prohibit the person from trading
on, or subject to the rules of, any registered
entity; and

‘“(bb) to direct all registered entities to
refuse all privileges to the person until fur-
ther notice of the Commission; and

“(IT) the registration of the person, if reg-
istered with the Commission in any capac-
ity, should not be suspended or revoked; and

‘“(iii) may be held before—

‘(I) the Commission; or

“(II) an administrative law judge des-
ignated by the Commission, under which the
administrative law judge shall ensure that
all evidence is recorded in written form and
submitted to the Commission.

‘“(4) SUBPOENA.—For the purpose of secur-
ing effective enforcement of the provisions of
this Act, for the purpose of any investigation
or proceeding under this Act, and for the
purpose of any action taken under section
12(f) of this Act, any member of the Commis-
sion or any Administrative Law Judge or
other officer designated by the Commission
(except as provided in paragraph (6)) may ad-
minister oaths and affirmations, subpoena
witnesses, compel their attendance, take evi-
dence, and require the production of any
books, papers, correspondence, memoranda,
or other records that the Commission deems
relevant or material to the inquiry.

“(5) WITNESSES.—The attendance of wit-
nesses and the production of any such
records may be required from any place in
the United States, any State, or any foreign
country or jurisdiction at any designated
place of hearing.

‘(6) SERVICE.—A subpoena issued under
this section may be served upon any person
who is not to be found within the territorial
jurisdiction of any court of the United
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States in such manner as the Federal Rules
of Civil Procedure prescribe for service of
process in a foreign country, except that a
subpoena to be served on a person who is not
to be found within the territorial jurisdic-
tion of any court of the United States may
be issued only on the prior approval of the
Commission.

“(7T) REFUSAL TO OBEY.—In case of contu-
macy by, or refusal to obey a subpoena
issued to, any person, the Commission may
invoke the aid of any court of the United
States within the jurisdiction in which the
investigation or proceeding is conducted, or
where such person resides or transacts busi-
ness, in requiring the attendance and testi-
mony of witnesses and the production of
books, papers, correspondence, memoranda,
and other records. Such court may issue an
order requiring such person to appear before
the Commission or member or Administra-
tive Law Judge or other officer designated
by the Commission, there to produce records,
if so ordered, or to give testimony touching
the matter under investigation or in ques-
tion.

‘“(8) FAILURE TO OBEY.—Any failure to obey
such order of the court may be punished by
the court as a contempt thereof. All process
in any such case may be served in the judi-
cial district wherein such person is an inhab-
itant or transacts business or wherever such
person may be found.

‘“(9) EVIDENCE.—On the receipt of evidence
under paragraph (3)(C)(iii), the Commission
may—

‘“(A) prohibit the person that is the subject
of the hearing from trading on, or subject to
the rules of, any registered entity and re-
quire all registered entities to refuse the per-
son all privileges on the registered entities
for such period as the Commission may re-
quire in the order;

‘“(B) if the person is registered with the
Commission in any capacity, suspend, for a
period not to exceed 180 days, or revoke, the
registration of the person;

‘(C) assess such person—

‘“(i) a civil penalty of not more than an
amount equal to the greater of—

“(I) $140,000; or

‘“(IT) triple the monetary gain to such per-
son for each such violation; or

‘“(ii) in any case of manipulation or at-
tempted manipulation in violation of this
subsection or section 9(a)(2), a civil penalty
of not more than an amount equal to the
greater of—

“(I) $1,000,000; or

‘“(IT) triple the monetary gain to the per-
son for each such violation; and

‘(D) require restitution to customers of
damages proximately caused by violations of
the person.

‘“(10) ORDERS.—

‘“(A) NOTICE.—The Commission shall pro-
vide to a person described in paragraph (9)
and the appropriate governing board of the
registered entity notice of the order de-
scribed in paragraph (9) by—

‘(i) registered mail;

‘“(ii) certified mail; or

‘‘(iii) personal delivery.

“(B) REVIEW.—

‘(i) IN GENERAL.—A person described in
paragraph (9) may obtain a review of the
order or such other equitable relief as deter-
mined to be appropriate by a court described
in clause (ii).

‘“(ii) PETITION.—To obtain a review or
other relief under clause (i), a person may,
not later than 15 days after notice is given to
the person under clause (i), file a written pe-
tition to set aside the order with the United
States Court of Appeals—

‘() for the circuit in which the petitioner
carries out the business of the petitioner; or
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“(IT) in the case of an order denying reg-
istration, the circuit in which the principal
place of business of the petitioner is located,
as listed on the application for registration
of the petitioner.

¢“(C) PROCEDURE.—

“(i) DUTY OF CLERK OF APPROPRIATE
COURT.—The clerk of the appropriate court
under subparagraph (B)(ii) shall transmit to
the Commission a copy of a petition filed
under subparagraph (B)(ii).

‘(ii) DUTY OF COMMISSION.—In accordance
with section 2112 of title 28, United States
Code, the Commission shall file in the appro-
priate court described in subparagraph (B)(ii)
the record theretofore made.

C(iii) JURISDICTION  OF APPROPRIATE
COURT.—Upon the filing of a petition under
subparagraph (B)(ii), the appropriate court
described in subparagraph (B)(ii) shall have
jurisdiction to affirm, set aside, or modify
the order of the Commission, and the find-
ings of the Commission as to the facts, if
supported by the weight of evidence, shall in
like manner be conclusive.”’.

(b) CEASE AND DESIST ORDERS, FINES.—Sec-
tion 6(d) of the Commodity Exchange Act (7
U.S.C. 13b) is amended to read as follows:

“(d) If any person (other than a registered
entity), directly or indirectly, is using or
employing, or attempting to use or employ,
in connection with a swap, or a contract of
sale of a commodity, in interstate com-
merce, or for future delivery on or subject to
the rules of any registered entity, any ma-
nipulative or deceptive device or contriv-
ance, in contravention of such rules and reg-
ulations as the Commission shall promulgate
by not later than 1 year after the date of en-
actment of the Restoring American Finan-
cial Stability Act of 2010, is violating or has
violated any of the provisions of this Act or
of the rules, regulations, or orders of the
Commission thereunder, the Commission
may, upon notice and hearing, and subject to
appeal as in other cases provided for in sub-
section (c¢), make and enter an order direct-
ing that such person shall cease and desist
therefrom and, if such person thereafter and
after the lapse of the period allowed for ap-
peal of such order or after the affirmance of
such order, shall fail or refuse to obey or
comply with such order, such person shall be
guilty of a misdemeanor and, upon convic-
tion thereof, shall be fined not more than the
higher of $140,000 or triple the monetary gain
to such person, or imprisoned for not less
than six months nor more than one year, or
both, except that if such failure or refusal to
obey or comply with such order involves any
offense within subsection (a) or (b) of section
9 of this Act, such person shall be guilty of
a felony and, upon conviction thereof, shall
be subject to the penalties of said subsection
(a) or (b): Provided, That any such cease and
desist order under this subsection against
any respondent in any case of manipulation
shall be issued only in conjunction with an
order issued against such respondent under
subsection (c). Each day during which such
failure or refusal to obey or comply with
such order continues shall be deemed a sepa-
rate offense.”.

(¢) MANIPULATIONS; PRIVATE RIGHTS OF AC-
TION.—Section 22(a)(1) of the Commodity Ex-
change Act (7 U.S.C. 25(a)(1)) is amended by
striking subparagraph (D) and inserting the
following:

‘(D) who purchased or sold a contract re-
ferred to in subparagraph (B) hereof if the
violation constitutes the use or employment
of, or an attempt to use or employ, in con-
nection with a swap, or a contract of sale of
a commodity, in interstate commerce, or for
future delivery on or subject to the rules of
any registered entity, any manipulative de-
vice or contrivance in contravention of such
rules and regulations as the Commission
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shall promulgate by not later than 1 year
after the date of enactment of the Restoring
American Financial Stability Act of 2010.”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date on which the final rule promulgated by
the Commodity Futures Trading Commission
pursuant to this Act takes effect.

SA 3787. Mr. BROWN of Ohio (for
himself and Mr. KAUFMAN) submitted
an amendment intended to be proposed
to amendment SA 3739 proposed by Mr.
REID (for Mr. DobpD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 497, strike line 9 and all that fol-
lows through page 500, line 15, and insert the
following:

SEC. 620. CONCENTRATION LIMITS FOR BANK
HOLDING COMPANIES AND FINAN-
CIAL COMPANIES.

(a) DEPOSIT CONCENTRATION LIMIT.—

(1) AMENDMENT.—Section 3 of the Bank
Holding Company Act of 1956 (12 U.S.C. 1842)
is amended by striking subsection (f) and in-
serting the following:

¢“(f) NATIONWIDE CONCENTRATION LIMITS.—

(1) CONCENTRATION LIMIT ESTABLISHED.—
No single bank holding company may con-
trol more than 10 percent of the total
amount of deposits of all insured depository
institutions in the United States.

‘(2) SALE OR TRANSFER REQUIRED.—The
Board shall require any bank holding com-
pany that the Board determines is in viola-
tion of paragraph (1) to sell or otherwise
transfer assets to an unaffiliated company,
to the extent that the Board determines is
necessary to bring the company into compli-
ance with paragraph (1).”.

(2) EFFECTIVE DATE.—The amendment
made by this subsection shall take effect 1
year after the date of enactment of this Act.

(b) SIZE REQUIREMENTS FOR BANK HOLDING
COMPANIES AND FINANCIAL COMPANIES.—

(1) AMENDMENT.—The Bank Holding Com-
pany Act of 1956 (12 U.S.C. 1841 et seq.) is
amended by adding at the end the following:
“SEC. 13. LIMITS ON NONDEPOSIT LIABILITIES

FOR BANK HOLDING COMPANIES
AND FINANCIAL COMPANIES.

‘‘(a) DEFINITIONS.—In this section, the fol-
lowing definitions shall apply:

‘(1) FDIC-ASSESSED DEPOSITS.—The term
‘FDIC-assessed deposits’ means the assess-
ment base of a bank holding company, as
calculated under part 327 of title 12 Code of
Federal Regulations, or any successor there-
to.

‘(2) FINANCIAL COMPANY.—The term ‘finan-
cial company’ means any nonbank financial
company supervised by the Board.

¢“(3) NONBANK FINANCIAL COMPANY DEFINI-
TIONS.—The terms ‘foreign nonbank financial
company’, ‘nonbank financial company’, and
‘U.S. nonbank financial company’ have the
same meanings as in section 102 of the Re-
storing American Financial Stability Act of
2010.

‘(4) NON-DEPOSIT LIABILITIES.—The term
‘non-deposit liabilities’ means—

““(A) with respect to a bank holding com-
pany—

‘(i) the total assets of the banking holding
company; minus

“‘(ii) the sum of—
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‘“(I) the tier 1 capital of the bank holding
company, taking into account any off-bal-
ance-sheet liabilities; and

‘“(II) the FDIC-assessed deposits of the
bank holding company; and

‘“(B) with respect to a financial company—

‘(i) the total assets of the financial com-
pany; minus

‘“(ii) the tier 1 capital of the financial com-
pany, taking into account any off-balance-
sheet liabilities.

‘‘(6) INCORPORATED TERMS.—The terms ‘av-
erage total consolidated assets’ and ‘tier 1
capital’ have the meanings given those terms
in part 225 of title 12, Code of Federal Regu-
lations, or any successor thereto.

“(b) LIMIT ON NONDEPOSIT LIABILITIES FOR
BANK HOLDING COMPANIES.—

(1) LIMITS FOR BANK HOLDING COMPANIES.—
No bank holding company may control non-
deposit liabilities that exceed 2 percent of
the annual gross domestic product of the
United States.

¢(2) LIMITS FOR FINANCIAL COMPANIES.—No
financial company may control nondeposit
liabilities that exceed 3 percent of the an-
nual gross domestic product of the United
States.

‘“(3) DETERMINATION OF GROSS DOMESTIC
PRODUCT.—For purposes of this subsection,
the annual gross domestic product of the
United States shall be determined using the
average of the annual gross domestic product
of the United States, as calculated by the
Bureau of Economic Analysis of the Depart-
ment of Commerce, during the 16 calendar
quarters most recently completed at the
time of the determination under paragraph
Q).

¢“(4) TREATMENT OF INSURANCE COMPANIES.—

‘“(A) IN GENERAL.—Notwithstanding the
limits under paragraphs (1) and (2), the
Board may establish a separate liability
limit for a bank holding company or finan-
cial company that the Board determines is
primarily engaged in the business of insur-
ance, if the Board determines that such a
limit is necessary in order to provide for con-
sistent and equitable treatment of the bank
holding company or financial company.

‘(B) CONSULTATION.—In establishing a li-
ability limit under subparagraph (A), the
Board shall consult with the State insurance
regulator for any bank holding company or
financial company described in subparagraph
(A) having a subsidiary that is regulated by
a State insurance regulator.

¢“(5) TREATMENT OF FOREIGN DEPOSITS.—The
Board may exclude from the calculation of
nondeposit liabilities under this subsection
any foreign or other deposits that are not
FDIC-assessed deposits, if the Board deter-
mines that such action is necessary to en-
sure the consistent and equitable treatment
of institutions with international oper-
ations.

‘‘(¢c) PROMPT CORRECTIVE ACTION.—

‘(1) AUTHORITIES.—The Board shall require
a bank holding company or financial com-
pany that violates subsection (a) to comply
with the limit under subsection (a) by—

‘“(A) selling or otherwise transferring as-
sets or off-balance-sheet items to unaffili-
ated firms;

‘(B) terminating 1 or more activities of
the bank holding company or financial com-
pany; or

‘(C) imposing conditions on the manner in
which the bank holding company or financial
company conducts an activity of the bank
holding company or financial company.

‘“(2) CORRECTIVE ACTION PLAN.—Not later
than 60 days after the Board determines that
a bank holding company or financial holding
company has violated subsection (a), the
Board shall submit to the Committee on
Banking, Housing, and Urban Affairs of the
Senate and the Committee on Financial
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Services of the House of Representatives a
plan detailing the manner by which the bank
holding company or financial company will
be brought into compliance with subsection
(a).

*“(3) REPORTS TO CONGRESS.—

“‘(A) WRITTEN REPORTS.—At the end of each
60-day period following the date on which the
Board submits a plan under paragraph (1)
during which a bank holding company or fi-
nancial company remains in violation of sub-
section (a), the Board shall submit to the
Committee on Banking, Housing, and Urban
Affairs of the Senate and the Committee on
Financial Services of the House of Rep-
resentatives a report on the compliance of
the bank holding company or financial hold-
ing company with the plan.

‘(B) TESTIMONY.—At the end of each 120-
day period following the date on which the
Board submits a plan under paragraph (1)
during which a bank holding company or fi-
nancial company remains in violation of sub-
section (a), the Board shall testify before the
Committee on Banking, Housing, and Urban
Affairs of the Senate and the Committee on
Financial Services of the House of Rep-
resentatives with respect to the compliance
of the bank holding company or financial
holding company with the plan.

“SEC. 14. CAPITAL ASSESSMENT PROGRAM.

‘“‘(a) ANNUAL CAPITAL ASSESSMENT RE-
QUIRED.—Not later than 1 year after the date
of enactment of the Restoring American Fi-
nancial Stability Act of 2010, and annually
thereafter, the Board shall conduct a capital
assessment of each bank holding company
and financial company, to estimate the
losses, revenues, and reserve needs for the
bank holding company or financial company.

“(b) REPORT.—The Board shall submit an
annual report on the results of the capital
assessments under subsection (a) to the Sec-
retary of the Treasury, the Committee on
Banking, Housing, and Urban Affairs of the
Senate, and the Committee on Financial
Services of the House of Representatives.”.

(2) EFFECTIVE DATE.—The amendment
made by this subsection shall take effect 3
years after the date of enactment of this
Act.

SA 3788. Mr. KOHL submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of the amendment, insert the

following:

TITLE —DISCOUNT PRICING CONSUMER
PROTECTION ACT

SEC. . DISCOUNT PRICING CONSUMER PRO-
TECTION ACT.

(a) SHORT TITLE.—This section may be
cited as the ‘‘Discount Pricing Consumer
Protection Act”.

(b) PROHIBITION ON VERTICAL PRICE FIX-
ING.—

(1) AMENDMENT TO THE SHERMAN ACT.—Sec-
tion 1 of the Sherman Act (15 U.S.C. 1) is
amended by adding after the first sentence
the following: ‘‘Any contract, combination,
conspiracy or agreement setting a minimum
price below which a product or service can-
not be sold by a retailer, wholesaler, or dis-
tributor shall violate this Act.”.
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(2) EFFECTIVE DATE.—The amendment
made by paragraph (1) shall take effect 90
days after the date of enactment of this Act.

SA 3789. Mr. BROWNBACK (for him-
self and Mr. BOND) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DobpD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of subtitle B of title X, add the
following:

SEC. 1030. EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reau may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is primarily
engaged in the sale and servicing of motor
vehicles, the leasing and servicing of motor
vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential mortgages; or

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—

(A) the extension of retail credit or retail
leases is routinely provided directly to con-
sumers; and

(B) the contract governing such extension
of retail credit or retail leases is not rou-
tinely assigned to a third-party finance or
leasing source.

(¢) NO IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of law,
the consumer financial protection functions
of the Board of Governors and the Federal
Trade Commission shall not be transferred
to the Director or the Bureau to the extent
such functions are with respect to a person
described under subsection (a).

(e) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103 (d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.

(2) MOTOR VEHICLE DEALER.—The term
“motor vehicle dealer’” means any person or
resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.
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SA 3790. Mr. BROWNBACK (for him-
self and Mr. BOND) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of subtitle B of title X, add the
following:

SEC. 1030. EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reaul may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is primarily
engaged in the sale and servicing of motor
vehicles, the leasing and servicing of motor
vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential mortgages; or

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—

(A) the extension of retail credit or retail
leases is routinely provided directly to con-
sumers; and

(B) the contract governing such extension
of retail credit or retail leases is not rou-
tinely assigned to a third-party finance or
leasing source.

(¢) NO IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of law,
the consumer financial protection functions
of the Board of Governors and the Federal
Trade Commission shall not be transferred
to the Director or the Bureau to the extent
such functions are with respect to a person
described under subsection (a).

(e) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle”” means any self-propelled vehicle de-
signed for transporting persons or property
on a street, highway, or other road.

(2) MOTOR VEHICLE DEALER.—The term
‘“motor vehicle dealer’” means any person
resident in the United States or any terri-
tory of the United States, licensed by a
State, a territory of the United States, or
the District of Columbia, to engage in the
sale of motor vehicles.

SA 3791. Mr. BROWNBACK (for him-
self, Mr. FEINGOLD, Mr. DURBIN, Mr.
SPECTER, and Mr. BROWN of Ohio) sub-
mitted an amendment intended to be
proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in
the financial system, to end ‘‘too big to
fail,” to protect the American taxpayer
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by ending bailouts, to protect con-
sumers from abusive financial services
practices, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 1565, after line 23, add the fol-
lowing:

TITLE XIII—CONGO CONFLICT MINERALS

SEC. 1301. DISCLOSURE TO SECURITIES AND EX-
CHANGE COMMISSION RELATING TO
COLUMBITE-TANTALITE, CAS-
SITERITE, GOLD, AND WOLFRAMITE
ORIGINATING IN DEMOCRATIC RE-
PUBLIC OF CONGO.

Section 13 of the Securities Exchange Act
of 1934 (15 U.S.C. 78m), as amended by section
763 of this Act, is further amended by adding
at the end the following new subsection:

‘‘(0) DISCLOSURES TO COMMISSION RELATING
TO COLUMBITE-TANTALITE, CASSITERITE,
GOLD, AND WOLFRAMITE ORIGINATING IN
DEMOCRATIC REPUBLIC OF CONGO.—

‘(1) IN GENERAL.—Not later than 180 days
after the date of the enactment of this sub-
section, the Commission shall promulgate
rules requiring any person described in para-
graph (2)—

““(A) to disclose annually to the Commis-
sion in a report—

‘(i) whether the columbite-tantalite, cas-
siterite, gold, or wolframite that was nec-
essary as described in paragraph (2)(A)(ii) in
the year for which such report is submitted
originated or may have originated in the
Democratic Republic of Congo or an adjoin-
ing country; and

‘“(ii) a description of the measures taken
by the person, which may include an inde-
pendent audit, to exercise due diligence on
the source and chain of custody of such co-
lumbite-tantalite, cassiterite, gold, or wolf-
ramite, or derivatives of such minerals, in
order to ensure that the activities of such
person that involve such minerals or deriva-
tives did not directly or indirectly finance or
benefit armed groups in the Democratic Re-
public of Congo or an adjoining country; and

“(B) make the information disclosed under
subparagraph (A) available to the public on
the Internet website of the person.

‘‘(2) PERSON DESCRIBED.—

‘“(A) IN GENERAL.—A person is described in
this paragraph if—

‘(i) the person is required to file reports to
the Commission under subsection (a)(2); and

‘“(ii) columbite-tantalite, cassiterite, gold,
or wolframite is necessary to the
functionality or production of a product of
such person.

‘‘(B) DERIVATIVES.—For purposes of this
paragraph, if a derivative of a mineral is nec-
essary to the functionality or production of
a product of a person, such mineral shall also
be considered material to the functionality
or production of a product of the person.

‘‘(3) REVISIONS AND WAIVERS.—The Commis-
sion shall revise or temporarily waive the re-
quirements described in paragraph (1) if the
President determines that such revision or
waiver is in the public interest.

‘“(4) TERMINATION OF DISCLOSURE REQUIRE-
MENTS.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), the requirements of para-
graph (1) shall terminate on the date that is
5 years after the date of the enactment of
this subsection.

‘(B) EXTENSION BY SECRETARY OF STATE.—
The date described in subparagraph (A) shall
be extended by 1 year for each year in which
the Secretary of State certifies that armed
parties to the ongoing armed conflict in the
Democratic Republic of Congo or adjoining
countries continue to be directly involved
and benefitting from commercial activity in-
volving columbite-tantalite, cassiterite,
gold, or wolframite.
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‘“(6) ADJOINING COUNTRY DEFINED.—In this
subsection, the term ‘adjoining country’,
with respect to the Democratic Republic of
Congo, means a country that shares an inter-
nationally recognized border with the Demo-
cratic Republic of Congo.”.

SEC. 1302. REPORT.

Not later than 2 years after the date of the
enactment of this Act, the Comptroller Gen-
eral of the United States shall submit to
Congress a report that includes the fol-
lowing:

(1) An assessment of the effectiveness of
section 13(0) of the Securities Exchange Act
of 1934, as added by section 1301, in pro-
moting peace and security in the eastern
Democratic Republic of Congo.

(2) A description of the problems, if any,
encountered by the Securities and Exchange
Commission in carrying out the provisions of
such section 13(0).

(3) A description of the adverse impacts of
carrying out the provisions of such section
13(0), if any, on communities in the eastern
Democratic Republic of Congo.

(4) Recommendations for legislative or reg-
ulatory actions that can be taken—

(A) to improve the effectiveness of the pro-
visions of such section 13(o) to promote
peace and security in the eastern Democratic
Republic of Congo;

(B) to resolve the problems described pur-
suant to paragraph (2), if any; and

(C) to mitigate the adverse impacts de-
scribed pursuant paragraph (3), if any.

SA 3792. Mrs. BOXER submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of title VII, add the following:

Subtitle C—Fiduciary Duty
SEC. 781. SECURITIES EXCHANGE ACT.

The Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.), as amended by this Act, is
further amended by inserting after section
10D, the following:

“SEC. 10E. FIDUCIARY DUTY.

‘‘(a) IN GENERAL.—Each financial services
provider shall be subject to a fiduciary duty,
the obligations of which shall depend upon
the particular facts and circumstances, to
any covered client with respect to any indi-
vidualized advice or individualized rec-
ommendation provided, directly or indi-
rectly, to such client in connection with any
transaction involving the purchase or sale
of—

‘(1) a security, as defined in section 2(a)(1)
of the Securities Act of 1933 (15 U.S.C.
TTb(a)(1));

‘“(2) any CEA-regulated financial instru-
ment; or

‘(3) any financial instrument, the value of
which is derived from a security, CEA-regu-
lated financial instrument, or other finan-
cial instrument.

“‘(b) ENFORCEMENT.—This section shall be
enforced—

‘(1) as to persons who are subject to the ju-
risdiction of a Federal functional regulator—
‘“(A) by that regulator in Federal courts;

‘(B) by the office of the Attorney General
of the United States in Federal courts; or
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“(C) by State attorneys general or State
administrative agencies in State courts; and

““(2) as to persons who are not described in
paragraph (1)—

‘“(A) by the Securities and Exchange Com-
mission or the Commodity Futures Trading
Commission in Federal courts;

‘“(B) by the office of the Attorney General
of the United States in Federal courts; or

‘“(C) by State attorneys general or State
administrative agencies in State courts.

“(c) AUTHORITY TO DEFINE DUTY.—As to
persons who are subject to the jurisdiction of
a Federal functional regulator, that regu-
lator may, by rule, define and clarify the fi-
duciary duty referred to in subsection (a)
with respect to such persons.

‘“(d) LIMITATION.—The fiduciary duty re-
ferred to in subsection (a) shall not apply to
advice that is subject to the fiduciary duty
under section 404(a) of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C.
1104(a)) in connection with a relationship
that is subject to that section.

‘‘(e) DEFINITIONS.—For purposes of this sec-
tion—

‘(1) the term ‘financial services provider’
means any person who, for compensation, is
in the business of providing advice regarding,
creating, underwriting, buying, selling, ef-
fecting transactions in or dealing in the fi-
nancial instruments described in subpara-
graphs (1), (2), or (3) of subsection (a);

‘“(2) the term ‘individualized’ means any
advice or recommendation that reflects the
particular needs or circumstances of the cov-
ered client to which it is provided;

““(3) the term ‘covered client’ means—

“‘(A) any pension plan as defined in section
3(2)(A) of the Employee Retirement and In-
come Security Act of 197 (29 TU.S.C.
1002(2)(A));

‘(B) any employee benefit plan described
under paragraph (1) or (3) of section 4(b) of
the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1003(b)(1), (3)); and

‘(C) any State and any county, munici-
pality, political subdivision, agency or in-
strumentality of a State and any Federal
agency or instrumentality thereof;

‘“(4) the term ‘CEA-regulated financial in-
strument’ means any financial instrument
regulated by the Commodity Futures Trad-
ing Commission or under the Commodity Ex-
change Act (7 U.S.C. 1 et seq.); and

‘“(b) the term ‘Federal functional regu-
lator’ means—

‘“(A) the Board of Governors of the Federal
Reserve System;

‘(B) the Office of the Comptroller of the
Currency;

‘“(C) the Board of Directors of the Federal
Deposit Insurance Corporation;

‘(D) the National Credit Union Adminis-
tration;

““(E) the Securities and Exchange Commis-
sion;

‘“(F) the Commodity Futures Trading Com-
mission;

‘(G) the Director of the Federal Housing
Finance Agency; and

‘(H) the Bureau of Consumer Financial
Protection.”.

SEC. 782. COMMODITY EXCHANGE ACT.

Section 6b of the Commodity Exchange Act
(7 U.S.C. 6b) is amended by adding at the end
the following:

“‘(e) FIDUCIARY DUTY.—

‘(1) IN GENERAL.—A financial services pro-
vider shall be subject to a fiduciary duty, the
obligations of which shall depend upon the
particular facts and circumstances, to any
covered client with respect to any individ-
ualized advice or individualized rec-
ommendation provided, directly or indi-
rectly, to such client in connection with any
transaction involving the purchase or sale
of—
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“‘(A) a security, as defined in section 2(a)(1)
of the Securities Act of 1933 (15 U.S.C.
TTb(a)(1));

‘“(B) any CEA-regulated financial instru-
ment; or

‘(C) any financial instrument the value of
which is derived from a security, CEA-regu-
lated financial instrument, or other finan-
cial instrument.

‘“(2) ENFORCEMENT.—This section shall be
enforced—

‘““(A) as to persons who are subject to the
jurisdiction of a Federal functional regu-
lator—

‘(i) by that regulator in Federal courts;

‘‘(ii) by the office the Attorney General of
the United States in Federal courts; or

‘“(iii) by State attorneys general or State
administrative agencies in State courts; and

‘(B) as to other persons—

‘(i) by the Securities and Exchange Com-
mission or the Commodity Futures Trading
Commission in Federal courts;

‘‘(ii) by the office the Attorney General of
the United State in Federal courts; or

‘‘(iii) by State attorneys general or State
administrative agencies in State courts.

*“(3) AUTHORITY TO DEFINE DUTY.—AS to per-
sons who are subject to the jurisdiction of a
Federal functional regulator, that regulator
may, by rule, define and clarify the fiduciary
duty referred to in paragraph (1) with respect
to such persons.

‘“(4) LIMITATION.—The fiduciary duty re-
ferred to in paragraph (1) shall not apply to
advice that is subject to the fiduciary duty
under section 404(a) of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C.
1104(a)) in connection with a relationship
that is subject to that section.

‘‘(5) DEFINITIONS.—For purposes of this sub-
section—

‘“(A) the term ‘financial services provider’
means any person who, for compensation, en-
gages in the business of providing advice re-
garding, creating, underwriting, buying, sell-
ing, effecting transactions in or dealing in
the financial instruments described in sub-
paragraphs (A), (B), or (C) of paragraph (1);

‘“(B) the term ‘individualized’ means any
advice or recommendation that reflects the
particular needs or circumstances of the cov-
ered client to which it is provided;

‘(C) the term ‘covered client’ means—

‘(i) any pension plan as defined in section
3(2)(A) of the Employee Retirement and In-
come Security Act of 1974 (29 TU.S.C.
1002(2)(A);

‘(ii) any employee benefit plan described
under paragraph (1) or (3) of section 4(b) of
the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1003(b)(1), (3)); and

‘“(iii) any State and any county, munici-
pality, political subdivision, agency or in-
strumentality of a State and any Federal
agency or instrumentality thereof;

‘(D) the term ‘CEA-regulated financial in-
strument’ means any financial instrument
regulated by the Commission or under this
Act; and

‘“(E) the term
lator’ means—

‘(i) the Board of Governors of the Federal
Reserve System;

‘‘(ii) the Office of the Comptroller of the
Currency;

‘“(iii) the Board of Directors of the Federal
Deposit Insurance Corporation;

‘“(iv) the National Credit Union Adminis-
tration;

‘‘(v) the Securities and Exchange Commis-
sion;

‘(vi) the Commodity Futures Trading
Commission;

‘‘(vii) the Director of the Federal Housing
Finance Agency; and

‘‘(viii) the Bureau of Consumer Financial
Protection.”.

‘Federal functional regu-
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SA 3793. Mrs. MCCASKILL submitted
an amendment intended to be proposed
by her to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail,” to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

At the end of subtitle A of title I, insert
the following:

SEC. 122. ADDITIONAL OVERSIGHT OF FINANCIAL
REGULATORY SYSTEM.

(a) COUNCIL OF INSPECTORS GENERAL ON FI-
NANCIAL OVERSIGHT.—

(1) ESTABLISHMENT AND MEMBERSHIP.—
There is established a Council of Inspectors
General on Financial Oversight (in this sec-
tion referred to as the ‘‘Council of Inspectors
General’’) chaired by the Inspector General
of the Department of the Treasury and com-
posed of the inspectors general of the fol-
lowing:

(A) The Board of Governors of the Federal
Reserve System.

(B) The Commodity Futures Trading Com-
mission.

(C) The Department of Housing and Urban
Development.

(D) The Department of the Treasury.

(E) The Federal Deposit Insurance Cor-
poration.

(F) The Federal Housing Finance Agency.

(G) The National Credit Union Administra-
tion.

(H) The Securities and Exchange Commis-
sion.

(I) The Troubled Asset Relief Program
(until the termination of the authority of
the Special Inspector General for such pro-
gram under section 121(h) of the Emergency
Economic Stabilization Act of 2008 (12 U.S.C.
5231(h))).

(2) DUTIES.—

(A) MEETINGS.—The Council of Inspectors
General shall meet not less than once each
quarter, or more frequently if the chair con-
siders it appropriate, to facilitate the shar-
ing of information among inspectors general
and to discuss the ongoing work of each in-
spector general who is a member of the
Council of Inspectors General, with a focus
on concerns that may apply to the broader
financial sector and ways to improve finan-
cial oversight.

(B) ANNUAL REPORT.—Each year the Coun-
cil of Inspectors General shall submit to the
Council and to Congress a report including—

(i) for each inspector general who is a
member of the Council of Inspectors General,
a section within the exclusive editorial con-
trol of such inspector general that highlights
the concerns and recommendations of such
inspector general in such inspector general’s
ongoing and completed work, with a focus on
issues that may apply to the broader finan-
cial sector; and

(ii) a summary of the general observations
of the Council of Inspectors General based on
the views expressed by each inspector gen-
eral as required by clause (i), with a focus on
measures that should be taken to improve fi-
nancial oversight.

(3) COUNCIL OF INSPECTORS GENERAL WORK-
ING GROUPS.—

(A) WORKING GROUPS TO EVALUATE COUN-
CIL.—

(i) CONVENING A WORKING GROUP.—The
Council of Inspectors General may, by ma-
jority vote, convene a Council of Inspectors
General Working Group to evaluate the ef-
fectiveness and internal operations of the
Council.
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(ii) PERSONNEL AND RESOURCES.—The in-
spectors general who are members of the
Council of Inspectors General may detail
staff and resources to a Council of Inspectors
General Working Group established under
this subparagraph to enable it to carry out
its duties.

(iii) REPORTS.—A Council of Inspectors
General Working Group established under
this subparagraph shall submit regular re-
ports to the Council and to Congress on its
evaluations pursuant to this subparagraph.

(B) WORKING GROUPS FOR FINANCIAL COMPA-
NIES UNDERGOING RESOLUTION.—

(1) CONVENING A WORKING GROUP.—The
Council of Inspectors General shall convene
a Council of Inspectors General Working
Group for each financial company for which
the Federal Deposit Insurance Corporation is
appointed as receiver under section 202.

(ii) PERSONNEL AND RESOURCES.—The in-
spectors general who are members of the
Council of Inspectors General may detail
staff and resources to a Council of Inspectors
General Working Group established under
this subparagraph to enable it to carry out
its duties.

(iii) REPORTS.—Not later than 270 days
after the appointment of the Federal Deposit
Insurance Corporation as receiver for the fi-
nancial company for which a Council of In-
spectors General Working Group is convened
under clause (i), such Working Group shall
submit to the primary financial regulatory
agency and to Congress a report that in-
cludes—

(I) the reasons for such financial com-
pany’s failure;

(IT) the reasons for the appointment of the
Federal Deposit Insurance Corporation as re-
ceiver for such financial company; and

(III) recommendations for preventing fu-
ture failures of financial companies.

(b) RESPONSE TO REPORT BY COUNCIL.—The
Council shall respond to the concerns raised
in the report of the Council of Inspectors
General under subsection (a)(2)(B) for such
year.

SA 3794. Mr. LEAHY (for himself, Mr.
GRASSLEY, Mr. SPECTER, and Mr. KAUF-
MAN) submitted an amendment in-
tended to be proposed by him to the
bill S. 3217, to promote the financial
stability of the United States by im-
proving accountability and trans-
parency in the financial system, to end
“too big to fail,” to protect the Amer-
ican taxpayer by ending bailouts, to
protect consumers from abusive finan-
cial services practices, and for other
purposes; which was ordered to lie on
the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . FINANCIAL FRAUD PROVISIONS.

(a) SENTENCING GUIDELINES.—

(1) SECURITIES FRAUD.—

(A) DIRECTIVE.—Pursuant to its authority
under section 994 of title 28, United States
Code, and in accordance with this paragraph,
the United States Sentencing Commission
shall review and amend the Federal Sen-
tencing Guidelines and policy statements ap-
plicable to persons convicted of offenses re-
lating to securities fraud or any other simi-
lar provision of law, in order to reflect the
intent of Congress that penalties for the of-
fenses be increased in comparison to those
provided on the date of enactment of this
Act under the guidelines and policy state-
ments, and appropriately account for the po-
tential and actual harm to the public and
the financial markets from the offenses.

(B) REQUIREMENTS.—In amending the Fed-
eral Sentencing Guidelines and policy state-
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ments under subparagraph (A), the United
States Sentencing Commission shall—

(i) ensure that the guidelines and policy
statements, particularly section 2B1.1(b)(14)
and section 2B1.1(b)(17) (and any successors
thereto), reflect—

(I) the serious nature of the offenses de-
scribed in subparagraph (A);

(IT) the need for an effective deterrent and
appropriate punishment to prevent the of-
fenses; and

(ITII) the effectiveness of incarceration in
furthering the objectives described in sub-
clauses (I) and (II);

(ii) consider the extent to which the guide-
lines appropriately account for the potential
and actual harm to the public and the finan-
cial markets resulting from the offenses;

(iii) ensure reasonable consistency with
other relevant directives and guidelines and
Federal statutes;

(iv) make any necessary
changes to guidelines; and

(v) ensure that the guidelines adequately
meet the purposes of sentencing, as set forth
in section 3553(a)(2) of title 18, United States
Code.

(2) FINANCIAL INSTITUTION FRAUD.—

(A) DIRECTIVE.—Pursuant to its authority
under section 994 of title 28, United States
Code, and in accordance with this paragraph,
the United States Sentencing Commission
shall review and amend the Federal Sen-
tencing Guidelines and policy statements ap-
plicable to persons convicted of fraud of-
fenses relating to financial institutions or
federally related mortgage loans and any
other similar provisions of law, to reflect the
intent of Congress that the penalties for the
offenses be increased in comparison to those
provided on the date of enactment of this
Act under the guidelines and policy state-
ments and to ensure a term of imprisonment
for offenders involved in substantial bank
frauds or other frauds relating to financial
institutions.

(B) REQUIREMENTS.—In amending the Fed-
eral Sentencing Guidelines and policy state-
ments under subparagraph (A), the United
States Sentencing Commission shall—

(i) ensure that the guidelines and policy
statements reflect—

(I) the serious nature of the offenses de-
scribed in subparagraph (A);

(IT) the need for an effective deterrent and
appropriate punishment to prevent the of-
fenses; and

(IIT) the effectiveness of incarceration in
furthering the objectives described in sub-
clauses (I) and (II);

(ii) consider the extent to which the guide-
lines appropriately account for the potential
and actual harm to the public and the finan-
cial markets resulting from the offenses;

(iii) ensure reasonable consistency with
other relevant directives and guidelines and
Federal statutes;

(iv) make any necessary
changes to guidelines; and

(v) ensure that the guidelines adequately
meet the purposes of sentencing, as set forth
in section 3553(a)(2) of title 18, United States
Code.

(b) EXTENSION OF STATUTE OF LIMITATIONS
FOR SECURITIES FRAUD VIOLATIONS.—

(1) IN GENERAL.—Chapter 213 of title 18,
United States Code, is amended by adding at
the end the following:

“§ 3301. Securities fraud offenses

‘‘(a) DEFINITION.—In this section, the term
‘securities fraud offense’ means a violation
of, or a conspiracy or an attempt to violate—

‘(1) section 1348;

‘(2) section 32(a) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78ff(a));

‘“(3) section 24 of the Securities Act of 1933
(15 U.S.C. 7x);

conforming
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‘‘(4) section 217 of the Investment Advisers
Act of 1940 (15 U.S.C. 80b-17);

‘“(5) section 49 of the Investment Company
Act of 1940 (15 U.S.C. 80a—48); or

‘“(6) section 325 of the Trust Indenture Act
of 1939 (15 U.S.C. TTyyy).

“‘(b) LIMITATION.—No person shall be pros-
ecuted, tried, or punished for a securities
fraud offense, unless the indictment is found
or the information is instituted within 6
years after the commission of the offense.”.

(2) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 213
of title 18, United States Code, is amended by
adding at the end the following:

‘3301. Securities fraud offenses.”.

(¢) FALSE CLAIMS AND INTERNATIONAL
MONEY LAUNDERING.—

(1) AMENDMENTS TO THE FALSE CLAIMS ACT
RELATING TO LIMITATIONS ON ACTIONS.—Sec-
tion 3730(h) of title 31, United States Code, is
amended—

(A) in paragraph (1), by striking ‘‘or agent
on behalf of the employee, contractor, or
agent or associated others in furtherance of
other efforts to stop 1 or more violations of
this subchapter’ and inserting ‘‘agent or as-
sociated others in furtherance of an action
under this section or other efforts to stop 1
or more violations of this subchapter’’; and

(B) by adding at the end the following:

¢“(3) LIMITATION ON BRINGING CIVIL ACTION.—
A civil action under this subsection may not
be brought more than 3 years after the date
when the retaliation occurred.”.

(2) AMENDMENTS TO THE FALSE CLAIMS ACT
RELATING TO AWARDS TO QUI TAM PLAIN-
TIFFS.—Section 3730(d)(1) of title 31, United
States Code, is amended, in the second sen-
tence, by striking ‘‘in a criminal, civil, or
administrative hearing, in a congressional,
administrative, or Government Accounting
Office report, hearing, audit, or investiga-
tion, or from the news media,” and inserting
“in a Federal criminal, civil or administra-
tive hearing in which the Government or its
agent is a party, in a congressional, Govern-
ment Accountability Office, or other Federal
audit, report, hearing or investigation, or in
the news media,”’.

(3) APPLICATION OF THE INTERNATIONAL
MONEY LAUNDERING STATUTE TO TAX EVA-
SION.—Section 1956(a)(2)(A) of title 18, United
States Code, is amended by—

(A) inserting ‘‘(i)”’ before ‘“‘with the intent
to promote’’; and

(B) adding at the end the following:

‘“(ii) with the intent to engage in conduct
constituting a violation of section 7201 or
7206 of the Internal Revenue Code of 1986;
or”.

(d) PROMOTING CRIMINAL ACCOUNTABILITY.—

(1) DEFINITIONS.—In this subsection—

(A) the terms ‘“‘Bureau’ and ‘‘Federal con-
sumer financial law’” have the meanings
given those terms in section 1002; and

(B) the term ‘‘civil investigative demand”’
has the meaning given that term in section
1051.

(2) REVIEW OF CIVIL INVESTIGATIVE DEMANDS
BY ATTORNEY GENERAL.—

(A) IN GENERAL.—Notwithstanding any
other provision of this Act, the Bureau may
not issue a civil investigative demand un-
less—

(i) the Bureau consults with the Attorney
General of the United States regarding the
civil investigative demand; and

(ii) the Attorney General determines that
issuing the civil investigative demand would
be consistent with the guidelines issued
under subparagraph (C).

(B) PERIOD FOR REVIEW.—If the Attorney
General has not made a determination de-
scribed in subparagraph (A)(ii) as of the date
that is 45 days after the date on which the
Attorney General receives a request to issue
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a civil investigative demand, the Attorney
General shall be deemed to have determined
that issuing the civil investigative demand
would be consistent with the guidelines
issued under subparagraph (C).

(C) GUIDELINES.—

(i) IN GENERAL.—Not later than 180 days
after the date of enactment of this Act, the
Attorney General, in consultation with the
Bureau, shall promulgate guidelines for par-
allel proceedings involving the Federal con-
sumer financial laws.

(ii) CONSIDERATIONS.—In  promulgating
guidelines under this subparagraph, the At-
torney General and the Bureau shall con-
sider—

(I) the significant deterrent and punitive
effects of criminal sanctions;

(IT) the ability to use a criminal conviction
as collateral estoppel in a subsequent civil
case;

(ITI) the possibility that the imposition of
civil penalties might undermine a prosecu-
tion or the severity of a subsequent criminal
sentence;

(IV) preservation of the secrecy of a crimi-
nal investigation, including the use of covert
investigative techniques;

(V) prevention of the premature discovery
of evidence by a defendant in a criminal case
through the exploitation by the defendant of
the civil discovery process;

(VI) avoidance of unnecessary litigation
issues, such as unfounded defense claims of
misuse of process in a civil or criminal ac-
tion; and

(VII) avoidance of duplicative interviews of
witnesses and subjects.

SA 3795. Mrs. FEINSTEIN submitted
an amendment intended to be proposed
by her to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail,” to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

At the end of subtitle G of title X, add the
following:

SEC. 1077. USE OF CREDIT CHECKS PROHIBITED
FOR EMPLOYMENT PURPOSES.

(a) PROHIBITION FOR EMPLOYMENT AND AD-
VERSE ACTION.—Section 604 of the Fair Cred-
it Reporting Act (15 U.S.C. 1681b) is amend-
ed—

(1) in subsection (a)(3)(B), by inserting
“within the restrictions set forth in sub-
section (b)”’ after ‘‘purposes’’;

(2) by redesignating subsections (b)
through (g) as subsections (¢) through (h), re-
spectively; and

(3) by inserting after subsection (a) the fol-
lowing new subsection:

‘“(b) USE OF CERTAIN CONSUMER REPORT
PROHIBITED FOR EMPLOYMENT PURPOSES OR
ADVERSE ACTIONS.—

‘(1) GENERAL PROHIBITION.—Except as pro-
vided in paragraph (3), a person, including a
prospective employer or current employer,
may not use a consumer report or investiga-
tive consumer report, or cause a consumer
report or investigative consumer report to be
procured, with respect to any consumer
where any information contained in the re-
port bears on the consumer’s creditworthi-
ness, credit standing, or credit capacity—

‘“(A) for employment purposes; or

‘(B) for making an adverse action, as de-
scribed in section 603(k)(1)(B)(ii).

‘“(2) SOURCE OF CONSUMER REPORT IRRELE-
VANT.—The prohibition described in para-
graph (1) shall apply even if the consumer
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consents or otherwise authorizes the pro-
curement or use of a consumer report for em-
ployment purposes or in connection with an
adverse action with respect to such con-
sumer.

‘“(3) EXCEPTIONS.—Notwithstanding the
prohibitions set forth in this subsection, and
consistent with the other provisions of this
title, an employer may use a consumer re-
port with respect to a consumer in any case
in which —

‘“(A) the consumer applies for, or currently
holds, employment that requires national se-
curity or Federal Deposit Insurance Corpora-
tion clearance;

‘(B) the consumer applies for, or currently
holds, employment with a State or local gov-
ernment agency which otherwise requires
use of a consumer report;

‘(C) the consumer applies for, or currently
holds, any management position or other po-
sition involving the handling or supervision
of, or access to, customer funds or accounts
at a financial institution (including any
credit union); and

(D) use of the consumer report with re-
spect to the consumer is otherwise required
by law.

‘(4) EFFECT ON DISCLOSURE AND NOTIFICA-
TION REQUIREMENTS.—The exceptions de-
scribed in paragraph (3) shall have no effect
on the other requirements of this title, in-
cluding requirements in regards to disclosure
and notification to a consumer when permis-
sibly using a consumer report for employ-
ment purposes or for taking an adverse ac-
tion with respect to such consumer.”.

(b) CONFORMING AMENDMENTS AND CROSS
REFERENCES.—The Fair Credit Reporting Act
(15 U.S.C. 1681 et seq.) is amended—

(1) in section 603 (15 U.S.C. 168la)—

(A) in subsection (d)(3), by striking
“604(g)(3)”’ and inserting ‘604(h)(3)”’; and

(B) in subsection (o), by striking ‘“A” and
inserting ‘‘Subject to the restrictions set
forth in section 604(b), a’’;

(2) in section 604 (15 U.S.C. 1681b)—

(A) in subsection (a), by striking ‘‘sub-
section (¢)”’ and inserting ‘‘subsection (d)’’;

(B) in subsection (c), as redesignated by
subsection (a)(2) of this section—

(i) in paragraph (2)(A), by inserting ‘‘and
subject to the restrictions set forth in sub-
section (b)”’ after ‘‘subparagraph (B)’’; and

(ii) in paragraph (3)(A), by inserting ‘‘and
subject to the restrictions set forth in sub-
section (b)”’ after ‘‘subparagraph (B)’;

(C) in subsection (d)(1), as redesignated by
subsection (a)(2) of this section, by striking
‘“‘subsection (e)” in both places it appears
and inserting ‘‘subsection (f)’’;

(D) in subsection (f), as redesignated by
subsection (a)(2) of this section—

(i) in paragraph (1), by striking ‘‘sub-
section (¢c)(1)(B)” and inserting ‘‘subsection
(AXB)’; and

(ii) in paragraph (5), by striking ‘‘sub-
section (¢)(1)(B)”’ and inserting ‘‘subsection
(M)(B);

3) in section 607(e)(3)(A) (15 TU.S.C.
1681le(e)(3)(A)), by striking ‘604(b)(H)(E){)”
and inserting ‘‘604(c)(4)(E)(i)"’;

(4) in section 609 (15 U.S.C. 1681g)—

(A) in subsection (a)(3)(C)(i), by striking
“604(b)(4)(E)(1)” and inserting
£604(c)(4)(E)({)’; and

(B) in subsection (a)(3)(C)(ii), by striking
“604(b)(4)(A)”’ and inserting ‘‘604(c)(4)(A)’;

(5) in section 613(a) (15 U.S.C. 1681k(a)), by
striking ‘‘section 604(b)(4)(A)” and inserting
‘“‘section 604(c)(4)(A)”’; and

(6) in section 615 (15 U.S.C. 1681m)—

(A) in subsection (d)(1), by striking ‘‘sec-
tion 604(c)(1)(B)” and inserting ‘‘section
604(d)(1)(B)*;

(B) in subsection (d)(1)(E), by striking
“section 604(e)”” and inserting ‘‘section
604(f)”’; and
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(C) in subsection (d)(2)(A), by striking
‘“‘section 604(e)” and inserting ‘‘section
604(f)”".

SA 3796. Mrs. FEINSTEIN submitted
an amendment intended to be proposed
by her to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail,”” to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

At the end of subtitle G of title X, add the
following:

SEC. 1077. STUDY AND REPORT ON PAYDAY LEND-
ING.

(a) STUDY REQUIRED.—The research unit es-
tablished by the director under section 1013
shall conduct a study on the ability of the
unemployed to access credit under reason-
able terms, including an analysis of—

(1) the effects of the practice of ‘“‘payday
lending’’ on the unemployed;

(2) the potential impacts, both positive and
negative, of using Federal or State unem-
ployment benefit checks as collateral for ob-
taining a payday loan;

(3) alternative credit options for the unem-
ployed, including the accessibility and costs
associated with such options; and

(4) such other considerations as are deter-
mined to be relevant.

(b) REPORT TO THE BUREAU.—Not later than
1 year after the date of enactment of this
Act, the research unit established under sec-
tion 1013 shall—

(1) provide to the Bureau a report on the
results of the study conducted under sub-
section (a), together with recommendations
to help the unemployed to access credit on
reasonable terms; and

(2) shall make such report available to the
public.

SA 3797. Mr. SCHUMER (for himself,
Mr. REED, and Mr. AKAKA,) submitted
an amendment intended to be proposed
to amendment SA 3739 proposed by Mr.
REID (for Mr. DobpD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts; to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1248, strike line 22 and all that fol-
lows through page 1249, line 10 and insert the
following:

(1) COVERED PERSONS.—This section shall
apply to any covered person who is not a per-
son described in section 1025(a) or 1026(a).

On page 1255, line 5, strike ‘‘(A) IN GEN-
ERAL.—The Bureau’’ and insert the fol-
lowing:

““(A) NoTIiCE.—If the Federal Trade Com-
mission is authorized to enforce any Federal
consumer financial law described in para-
graph (1), either the Bureau or the Federal
Trade Commission shall serve written notice
to the other of the intent to take any en-
forcement action, prior to initiating such an
enforcement action, except that if the Bu-
reau or the Federal Trade Commission, in
filing the action, determines that prior no-
tice is not feasible, the Bureau or the Fed-
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eral Trade Commission may provide notice
immediately upon initiating such enforce-
ment action.

‘“(B) COORDINATION.—The Bureau’.

On page 1255, line 10, strike ““(1)(A)”’.

On page 1255, line 19, strike ‘““(B)”’ and in-

sert ““(C)”.

On page 1256, line 15, strike ‘“(C)” and in-
sert ‘(D).

On page 1256, line 19, strike ‘““(D)”’ and in-
sert “(E)”.

On page 1255, line 10, strike ““‘(1)(A)”".

SA 3798. Mrs. HAGAN submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DoDpD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts; to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1235, line 12, strike ‘‘or other’ and
insert ‘‘, appropriate representatives of State
banking regulators, as such representatives
are to be designated by a selection process
determined by the State banking regulators,
and other’.

On page 1249, line 13, after ‘‘Commission’’
insert ‘‘and appropriate representatives of
State banking regulators, as such represent-
atives are to be designated by a selection
process determined by the State banking
regulators,’’.

On page 1251, line 17, after ‘‘authorities,”
insert ‘“‘including any formal committee es-
tablished by State regulators to coordinate
multi-state examinations or enforcement ef-
forts for a class of covered persons,”.

SA 3799. Mrs. HAGAN (for herself,
Mrs. HUTCHISON, Mr. CARPER, Mr.
CORNYN, and Mr. BROWN of Massachu-
setts) submitted an amendment in-
tended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr.
DopD (for himself and Mrs. LINCOLN))
to the bill S. 3217, to promote the fi-
nancial stability of the United States
by improving accountability and trans-
parency in the financial system, to end
“too big to fail,” to protect the Amer-
ican taxpayer by ending bailouts; to
protect consumers from abusive finan-
cial services practices, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 485, line 14, strike ‘“‘and” and all
that follows through line 25 and insert the
following:

(B) subject to such restrictions as the Fed-
eral banking agencies may determine, does
not include purchasing or selling, or other-
wise acquiring or disposing of, stocks, bonds,
options, commodities, derivatives, or other
financial instruments on behalf of a cus-
tomer, as part of market making activities,
or otherwise in connection with or in facili-
tation of customer relationships, including
risk-mitigating hedging activities related to
such a purchase, sale, acquisition, or dis-
posal; and

(C) does not include the investments of a
regulated insurance company, or a regulated
insurance affiliate or regulated insurance
subsidiary thereof, if—

(i) such investments are in compliance
with, and subject to, the insurance company

S3107

investment laws, regulations, and written
guidance of the State or jurisdiction in
which each such insurance company is domi-
ciled; and

(ii) the Federal banking agencies, after
consultation with the Council and the rel-
evant insurance commissioners of the States
and territories of the United States, have
not jointly determined, after notice and
comment, that a law, a regulation, or writ-
ten guidance described in clause (i) is insuffi-
cient to accomplish the purposes of this sec-
tion; and

SA 3800. Mr. CORKER submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts; to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 94, between lines 4 and 5, insert
the following:

(4) CONSULTATION.—Before imposing pru-
dential standards or any other requirements
pursuant to this section, including notices of
deficiencies in resolution plans and more
stringent requirements or divestiture orders
resulting from such notices, that are likely
to have a significant impact on a function-
ally regulated subsidiary or depository insti-
tution subsidiary of a nonbank financial
company supervised by the Board of Gov-
ernors or a bank holding company described
in subsection (a), the Board of Governors
shall consult with each Council member that
primarily supervises any such subsidiary
with respect to any such standard or require-
ment.

SA 3801. Mr. HATCH (for himself, Mr.
ENzI, and Mr. BROWN of Massachusetts)
submitted an amendment intended to
be proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in
the financial system, to end ‘‘too big to
fail,”” to protect the American taxpayer
by ending bailouts; to protect con-
sumers from abusive financial services
practices, and for other purposes;
which was ordered to lie on the table;
as follows:

At the end of title XII,
lowing:

TITLE XIII—TREATMENT OF FANNIE MAE
AND FREDDIE MAC
SEC. 1301. PLAN ON REFORMING FANNIE MAE
AND FREDDIE MAC.

(a) IN GENERAL.—Not later than 6 months
after the date of the enactment of this Act,
the Secretary of the Treasury, the Director
of the Federal Housing Finance Agency, and
the Secretary of Housing and Urban Develop-
ment shall propose and submit to Congress a
plan to end the conservatorship of the Fed-
eral National Mortgage Association and the
Federal Home Loan Mortgage Corporation,
and to reform such entities.

(b) REQUIREMENTS.—The plan required
under subsection (a) shall be drafted so as to

insert the fol-
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have the least amount of impact as possible
on—

(1) the provision of affordable housing to
underserved areas; and

(2) the cost to the taxpayer.

SA 3802. Mr. CORKER submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 124, line 9, insert after the semi-
colon, ‘“‘and”

‘“(ii) whether amendments should be made
to the Bankruptcy Code, the Federal Deposit
Insurance Act, and other insolvency laws to
enhance their effectiveness in liquidating
and reorganizing financial companies, in-
cluding whether provisions relating to quali-
fied financial contracts should be modified.”

SA 3803. Mr. MENENDEZ submitted
an amendment intended to be proposed
to amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 278 line 23, strike ‘‘$50,000,000,000’
and insert ‘“$150,000,000,000".

On page 284, between lines 10 and 11, insert
the following:

‘‘(15) LIMITATION ON USE OF FUND.—Not-
withstanding any other provision of law,
amounts in the Orderly Liquidation Fund
may not be used under any circumstances to
‘bail out’ or maintain the solvency of any
covered institution.”.

SA 3804. Mr. MENENDEZ submitted
an amendment intended to be proposed
to amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail’’, to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of subtitle A of title I, add the
following:

SEC. 122. ENHANCED DISCLOSURES.

Section 13 of the Securities Exchange Act
of 1934 (15 U.S.C. 78m) is amended by adding
at the end the following:

“(n) ENHANCED DISCLOSURES REQUIRED.—

‘(1) IN GENERAL.—The Commission shall,
by rule, with respect to each issuer that is
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subject to enhanced standards under title I
of the Restoring American Financial Sta-
bility Act of 2010, and that is required to file
periodic reports with the Commission, and
any other issuers that the Commission deter-
mines appropriate—

““(A) require each such issuer to provide,
together with its annual reports to the Com-
mission, a detailed written description of all
off balance sheet activities of the issuer and
a detailed justification for not putting each
of those activities on the balance sheet; and

“(B) pursuant to its authority under sec-
tion 13 and 15(d), require each such issuer to
disclose in each quarterly and annual filings
required by the rules of the Commission—

‘(i) the total liabilities of the issuer as of
period end and total assets as of period end;

‘“(ii) the average daily liabilities during
the measured period and average daily assets
during the measured period;

‘‘(iii) any short term borrowings, including
separately presenting securities sold under
agreements to repurchase, shown as of the
end of the period and as a daily average dur-
ing the period;

‘“(iv) a period end leverage ratio, measured
as total equity capital as of period end, di-
vided by total assets as of period end;

‘“(v) an average daily leverage ratio, meas-
ured as average daily equity capital during
the measured period, divided by average
daily assets during the measured period; and

‘“(vi) any other leverage or liquidity ratios
that the Commission determines, by rule, to
be appropriate.

‘(2) TRANSACTIONS AFFECTING FUTURE LI-
QUIDITY.—The Commission shall issue rules
requiring the disclosure of information on
transactions that were accounted for as sales
by the issuer, but have implications for fu-
ture liquidity.

‘“(3) GRAPHIC REPRESENTATIONS AUTHOR-
1ZED.—The disclosures under this subsection
may include a graphic representation of the
information required to be disclosed.”.

SA 3805. Mrs. BOXER submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1435, line 19, strike ‘‘(g)’and insert
the following:

‘(g) PROHIBITION ON STEERING
TIVES.—

‘(1) IN GENERAL.—For any loan secured by
real property or a dwelling, the total amount
of direct and indirect compensation from
any source permitted to a mortgage origi-
nator may not vary based on the terms or
conditions of the loan.

¢(2) LIMITATIONS ON FINANCING OF ORIGINA-
TION FEES AND COSTS.—

‘“(A) IN GENERAL.—For any loan secured by
real property or a dwelling, a mortgage
originator may not arrange for a consumer
to finance through the rate any origination
fee or cost except bona fide third party set-
tlement charges not retained by the creditor
or mortgage originator.

‘(B) EXCEPTION.—Notwithstanding sub-
paragraph (A), a mortgage originator may
arrange for a consumer to finance an origi-
nation fee or cost through the rate, if—
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‘(i) the mortgage originator receives no
other compensation, however denominated,
directly or indirectly, from the consumer or
any other person;

‘“(ii) the loan does not include discount
points, origination points, or rate reduction
points, however denominated, or any pay-
ment reduction fee, however denominated;

‘“(iii) the loan does not contain a prepay-
ment penalty;

‘“(iv) the total points and fees payable in
connection with the loan do not exceed 2 per-
cent of the total loan amount, where the
term ‘points and fees’ has the same meaning
as in section 103(aa)(4);

“‘(v) the loan does not allow a consumer to
defer repayment of principal or interest, or
is not otherwise deemed a ‘non-traditional
mortgage’ under guidance, advisories, or reg-
ulations prescribed by the Federal banking
agencies; and

‘“(vi) there is no other conflict of interest
between the mortgage originator and the
consumer.

‘“(3) MORTGAGE ORIGINATOR.—As used in
this subsection, the term ‘mortgage origi-
nator’'—

““(A) means any person who, for direct or
indirect compensation or gain, or in the ex-
pectation of direct or indirect compensation
or gain—

‘(i) takes a residential mortgage loan ap-
plication;

‘“(ii) assists a consumer in obtaining or ap-
plying to obtain a residential mortgage loan;
or

‘‘(iii) offers or negotiates terms of a resi-
dential mortgage loan;

‘(B) includes any person who represents to
the public, through advertising or other
means of communicating or providing infor-
mation (including the use of business cards,
stationery, brochures, signs, rate lists, or
other promotional items), that such person
can or will provide any of the services or per-
form any of the activities described in sub-
paragraph (A);

‘(C) does not include any person who is—

‘(i) not otherwise described in subpara-
graph (A) or (B), and who performs purely
administrative or clerical tasks on behalf of
a person who is described in any such sub-
paragraph; or

‘“(ii) an employee of a retailer of manufac-
tured homes who is not described in clause
(i) or (iii) of subparagraph (A), and who does
not advise a consumer on loan terms (includ-
ing rates, fees, and other costs);

‘(D) does not include a person or entity
that only performs real estate brokerage ac-
tivities and is licensed or registered in ac-
cordance with applicable State law, unless
such person or entity is compensated for per-
forming such brokerage activities by a lend-
er, a mortgage broker, or other mortgage
originator or by any agent of such lender,
mortgage broker, or other mortgage origi-
nator;

‘“(E) does not include, with respect to a
residential mortgage loan, a person, estate,
or trust that provides mortgage financing for
the sale of 1 property in any 36-month pe-
riod, provided that such loan—

‘(1) is fully amortizing;

‘‘(ii) is with respect to a sale for which the
seller determines in good faith and docu-
ments that the buyer has a reasonable abil-
ity to repay the loan;

‘“(iii) has a fixed rate or an adjustable rate
that is adjustable after 5 or more years, sub-
ject to reasonable annual and lifetime limi-
tations on interest rate increases; and

‘(iv) meets any other criteria that the
Federal banking agencies may prescribe; and

“(F) does not include a servicer or servicer
employees, agents and contractors, including
but not limited to those who offer or nego-
tiate terms of a residential mortgage loan
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for purposes of renegotiating, modifying, re-
placing and subordinating principal of exist-
ing mortgages where borrowers are behind in
their payments, in default or have a reason-
able likelihood of being in default or falling
behind.

“(h)”

SA 3806. Mr. SPECTER (for himself
and Mr. KAUFMAN), submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of title IV, insert the following:

SEC. . FIDUCIARY STANDARD OF CARE FOR
BROKER-DEALERS.

Section 15(a) of the Securities Exchange
Act of 1934 (15 U.S.C. 780(a)) is amended by
inserting at the end the following:

“(B)(A)(1) A registered broker or dealer, or
any agent, employee or other person acting
on behalf of such a broker or dealer, that
provides investment advice regarding the
purchase or sale of a security or a security
based swap, or solicits or offers to enter into,
or enters into a purchase or sale of a secu-
rity or a security-based swap, shall have a fi-
duciary duty to act in the best interests of
the investor and to disclose the specific facts
relating to any actual or reasonably antici-
pated conflict of interest relating to that se-
curity or transaction or contemplated trans-
action.

‘‘(ii) The Commission may adopt rules and
regulations to define the full scope and ap-
plication of the duty referred to in clause (i),
to grant exceptions, and to adopt safe har-
bors, if and to the extent the Commission
finds that such additional rules, regulations,
exceptions, and safe harbors are necessary or
appropriate as in the public interest or for
the protection of investors.

“(B)(1) It shall be unlawful for any person
subject to a fiduciary duty under subpara-
graph (A) to effect, directly or indirectly, by
the use of any instrumentality of interstate
commerce or of the mails, or of any facility
of any national securities exchange, any
transaction in, or to induce or attempt to in-
duce, the purchase or sale of any security or
security-based swap, if in connection with
such purchase or sale, or attempted purchase
or sale, such person willfully violates that
duty or disclosure obligation.

‘“(ii) Any person who violates clause (i)
shall be fined under title 18, United States
Code, or imprisoned not more than 25 years,
or both.”.

SA 3807. Mrs. HAGAN (for herself and
Mr. BROWN of Massachusetts) sub-
mitted an amendment intended to be
proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in
the financial system, to end ‘‘too big to
fail,”” to protect the American taxpayer
by ending bailouts, to protect con-
sumers from abusive financial services
practices, and for other purposes;

CONGRESSIONAL RECORD — SENATE

which was ordered to lie on the table;
as follows:

On page 486, strike lines 1 through 12, and
insert the following:

(3) the term ‘‘sponsoring or investing”’,
when used with respect to a hedge fund or
private equity fund—

(A) means—

(i) serving as a general partner, managing
member, or trustee of the fund;

(ii) in any manner selecting or controlling
(or having employees, officers, directors, or
agents who constitute) a majority of the di-
rectors, trustees, or management of the
fund; or

(iii) sharing with the fund, for corporate,
marketing, promotional, or other purposes,
the same name or a variation of the same
name;

(B) includes any activity that would cause
the aggregate investment of an insured de-
pository institution, a company that con-
trols, directly or indirectly, an insured de-
pository institution or is treated as a bank
holding company for purposes of the Bank
Holding Company Act of 1956 (12 U.S.C. 1841
et seq.), or any subsidiary of such institution
or company, in hedge funds and private eq-
uity funds to exceed 10 percent of the total
Tier 1 capital (as that term is defined in sec-
tion 2(o) of the Bank Holding Company Act
of 1956 (12 U.S.C. 1841(0)) of the institution,
company, or subsidiary; and

(C) except as provided in subparagraph (B),
does not include any activity described
under this paragraph—

(i) that is conducted in connection with, or
in facilitation of, customer relationships or
on behalf of unaffiliated customers;

(ii) that is related to investing a de mini-
mis amount, as determined by the Council,
in any hedge fund or private equity fund, not
to exceed 10 percent of the total equity of
any such fund; and

(iii) for which the obligations of any hedge
or private equity funds are not guaranteed,
directly or indirectly, by any affiliate.

On page 490, strike line 9 and all that fol-
lows through page 491, line 10.

SA 3808. Mr. FRANKEN (for himself,
Mr. SCHUMER, Mr. NELSON of Florida,
Mr. WHITEHOUSE, Mr. BROWN of Ohio,
and Mr. MURRAY) submitted an amend-
ment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1006, line 7, strike ‘‘Such inaccu-
racy’’ and all that follows through line 9, and
insert the following: ‘‘Such inaccuracy ne-
cessitates changes in the way initial credit
ratings are assigned.”’.

On page 1042, strike lines 17 through 24, and
insert the following:

(a) STUDY.—Not later than 1 year after the
Credit Rating Agency Board, as established
under section 15E(w) of the Securities Ex-
change Act of 1934, begins to assign nation-
ally recognized statistical rating organiza-
tions to provide initial credit ratings, the
Comptroller General of the United States
shall conduct a study on the effectiveness of
the implementation of the changes made to
that section by section 939D of this Act, in-
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cluding the selection method by which the
Credit Rating Agency Board assigns nation-
ally recognized statistical rating organiza-
tions to provide initial credit ratings.

On page 1044, between lines 2 and 3, insert
the following:

SEC. 939D. INITIAL CREDIT RATING ASSIGN-
MENTS.

Section 15E of the Securities Exchange Act
of 1934 (15 U.S.C. 780-7), as amended by this
Act, is amended by adding at the end the fol-
lowing:

“(w)
MENTS.—

‘(1) DEFINITIONS.—In this subsection the
following definitions shall apply:

‘“‘(A) BOARD.—The term ‘Board’ means the
Credit Rating Agency Board established
under paragraph (2).

‘“(B) QUALIFIED NATIONALLY RECOGNIZED
STATISTICAL ~ RATING  ORGANIZATION.—The
term ‘qualified nationally recognized statis-
tical rating organization’, with respect to a
category of structured finance products,
means a nationally recognized statistical
rating organization that the Commission de-
termines, under paragraph (3)(B), to be quali-
fied to issue credit ratings with respect to
such category.

“(C) REGULATIONS.—

‘(1) CATEGORY OF STRUCTURED FINANCE
PRODUCTS.—

‘“(I) IN GENERAL.—The term ‘category of
structured finance products’—

‘‘(aa) shall include any asset backed secu-
rity and any structured product based on an
asset-backed security; and

““(bb) shall be further defined and expanded
by the Commission, by rule, as necessary.

““(IT) CONSIDERATIONS.—In issuing the regu-
lations required subclause (I), the Commis-
sion shall consider—

‘‘(aa) the types of issuers that issue struc-
tured finance products;

‘“‘(bb) the types of investors who purchase
structured finance products;

‘“(ce) the different categories of structured
finance products according to—

‘““(AA) the types of capital flow and legal
structure used;

‘“(BB) the types of underlying products
used; and

“(CC) the types of terms used in debt secu-
rities;

‘(dd) the different values of debt securi-
ties; and

‘‘(ee) the different numbers of units of debt
securities that are issued together.

‘“(ii) REASONABLE FEE.—The Board shall
issue regulations to define the term ‘reason-
able fee’.

‘(2) CREDIT RATING AGENCY BOARD.—

‘“‘(A) IN GENERAL.—Not later than 180 days
after the date of enactment of the Restoring
American Financial Stability Act of 2010, the
Commission shall—

‘(i) establish the Credit Rating Agency
Board, which shall be a self-regulatory orga-
nization;

‘“(ii) subject to subparagraph (C), select the
initial members of the Board; and

‘“(iii) establish a schedule to ensure that
the Board begins assigning qualified nation-
ally recognized statistical rating organiza-
tions to provide initial ratings not later than
1 year after the selection of the members of
the Board.

‘“(B) SCHEDULE.—The schedule established
under subparagraph (A)(iii) shall prescribe
when—

‘(i) the Board will conduct a study of the
securitization and ratings process and pro-
vide recommendations to the Commission;

‘“(ii) the Commission will issue rules and
regulations under this section;

‘“(iii) the Board may issue rules under this
subsection; and

‘“(iv) the Board will—

INITIAL CREDIT RATING ASSIGN-
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““(I) begin accepting applications to select
qualified national recognized statistical rat-
ing organizations; and

“(IT) begin assigning qualified national rec-
ognized statistical rating organizations to
provide initial ratings.

¢“(C) MEMBERSHIP.—

‘(1) IN GENERAL.—The Board shall initially
be composed of an odd number of members
selected from the industry, with the total
numerical membership of the Board to be de-
termined by the Commission.

¢“(ii) SPECIFICATIONS.—Of the members ini-
tially selected to serve on the Board—

“(D not less than a majority of the mem-
bers shall be representatives of the investor
industry, including both institutional and
retail investors who do not represent issuers;

““(IT1) not less than 1 member should be a
representative of the issuer industry;

‘“(ITI) not less than 1 member should be a
representative of the credit rating agency in-
dustry; and

“(IV) not less than 1 member should be an
independent member.

‘‘(iii) TERMS.—Initial members shall be ap-
pointed by the Commission for a term of 4
years.

“(iv) NOMINATION AND ELECTION OF MEM-
BERS.—

‘(I) IN GENERAL.—Prior to the expiration of
the terms of office of the initial members,
the Commission shall establish fair proce-
dures for the nomination and election of fu-
ture members of the Board.

‘“(II) MODIFICATIONS OF THE BOARD.—Prior
to the expiration of the terms of office of the
initial members, the Commission—

‘‘(aa) may increase the size of the board to
a larger odd number and adjust the length of
future terms; and

‘“(bb) shall retain the composition of mem-
bers described in clause (ii).

*(v) RESPONSIBILITIES OF MEMBERS.—Mem-
bers shall perform, at a minimum, the duties
described in this subsection.

“(vi) RULEMAKING AUTHORITY.—The Com-
mission shall, if it determines necessary and
appropriate, issue further rules and regula-
tions on the composition of the membership
of the Board and the responsibilities of the
members.

‘(D) OTHER AUTHORITIES OF THE BOARD.—
The Board shall have the authority to levy
fees from qualified nationally recognized sta-
tistical rating organization applicants, and
periodically from qualified nationally recog-
nized statistical rating organizations as nec-
essary to fund expenses of the Board.

‘“(E) REGULATION.—The Commission has
the authority to regulate the activities of
the Board, and issue any further regulations
of the Board it deems necessary, not in con-
travention with the intent of this section.

¢“(3) BOARD SELECTION OF QUALIFIED NATION-
ALLY RECOGNIZED STATISTICAL RATING ORGANI-
ZATION.—

““(A) APPLICATION.—

‘(i) IN GENERAL.—A nationally recognized
statistical rating organization may submit
an application to the Board, in such form
and manner as the Board may require, to be-
come a qualified nationally recognized sta-
tistical rating organization with respect to a
category of structured financial products.

‘‘(ii) CONTENTS.—An application submitted
under clause (i) shall contain—

“(I) information regarding the institu-
tional and technical capacity of the nation-
ally recognized statistical rating organiza-
tion to issue credit ratings;

“(II) information on whether the nation-
ally recognized statistical rating organiza-
tion has been exempted by the Commission
from any requirements under any other pro-
vision of this section; and

“(III) any additional
Board may require.

information the
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‘(iii) REJECTION OF APPLICATIONS.—The
Board may reject an application submitted
under this paragraph if the nationally recog-
nized statistical rating organization has
been exempted by the Commission from any
requirements under any other provision of
this section.

‘(B) SELECTION.—The Board shall select
qualified national recognized statistical rat-
ing organizations with respect to each cat-
egory of structured finance products from
among nationally recognized statistical rat-
ing organizations that submit applications
under subparagraph (A).

““(C) RETENTION OF STATUS AND OBLIGATIONS
AFTER SELECTION.—An entity selected as a
qualified nationally recognized statistical
rating organization shall retain its status
and obligations under the law as a nationally
recognized statistical rating organization,
and nothing in this subsection grants au-
thority to the Commission or the Board to
exempt qualified nationally recognized sta-
tistical rating organizations from obliga-
tions or requirements otherwise imposed by
Federal law on nationally recognized statis-
tical rating organizations

‘“(4) REQUESTING AN INITIAL CREDIT RAT-
ING.—An issuer that seeks an initial credit
rating for a structured finance product—

‘“(A) may not request an initial credit rat-
ing from a nationally recognized statistical
rating organization; and

‘“(B) shall submit a request for an initial
credit rating to the Board, in such form and
manner as the Board may prescribe.

““(5) ASSIGNMENT OF RATING DUTIES.—

‘““(A) IN GENERAL.—For each request re-
ceived by the Board under paragraph (4)(B),
the Board shall select a qualified nationally
recognized statistical rating organization to
provide the initial credit rating to the
issuer.

“(B) METHOD OF SELECTION.—

‘(i) IN GENERAL.—The Board shall—

‘“(I) evaluate a number of selection meth-
ods, including a lottery or rotating assign-
ment system, incorporating the factors de-
scribed in clause (ii), to reduce the conflicts
of interest that exist under the issuer-pays
model; and

‘“(IT) prescribe and publish the selection
method to be used under subparagraph (A).

‘“(ii) CONSIDERATION.—In evaluating a se-
lection method described in clause (i)(I), the
Board shall consider—

‘“(I) the information submitted by the
qualified nationally recognized statistical
rating organization under paragraph
(3)(A)(ii) regarding the institutional and
technical capacity of the qualified nation-
ally recognized statistical rating organiza-
tion to issue credit ratings;

‘“(IT) evaluations conducted under para-
graph (6);

‘“(IIT) formal feedback from institutional
and retail investors; and

‘“(IV) information from subclauses (I) and
(IT) to implement a mechanism which in-
creases or decreases assignments based on
past performance.

‘‘(iii) PROHIBITION.—The Board, in choosing
a selection method, may not use a method
that would allow for the solicitation or con-
sideration of the preferred national recog-
nized statistical rating organizations of the
issuer.

‘“(iv) ADJUSTMENT OF PROCESS.—The Board
shall issue rules describing the process by
which it can modify the assignment process
described in clause (i).

““(C) RIGHT OF REFUSAL.—

‘(i) REFUSAL.—A qualified nationally rec-
ognized statistical rating organization se-
lected under subparagraph (A) may refuse to
accept a selection for a particular request
by—
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“(I) notifying the Board of such refusal;
and

“(IT) submitting to the Board a written ex-
planation of the refusal.

‘‘(ii) SELECTION.—Upon receipt of a notifi-
cation under clause (i), the Board shall make
an additional selection under subparagraph
(A).

‘“(iii) INSPECTION REPORTS.—The Board
shall annually submit any explanations of
refusals received under clause (i)(II) to the
Commission, and such explanatory submis-
sions shall be published in the annual inspec-
tion reports required under subsection
®B)(C).

¢“(6) EVALUATION OF PERFORMANCE.—

‘““(A) IN GENERAL.—The Board shall pre-
scribe rules by which the Board will evaluate
the performance of each qualified nationally
recognized statistical rating organization,
including rules that require, at a minimum,
an annual evaluation of each qualified na-
tionally recognized statistical rating organi-
zation.

‘‘(B) CONSIDERATIONS.—The Board, in con-
ducting an evaluation under subparagraph
(A), shall consider—

‘‘(i) the results of the annual examination
conducted under subsection (p)(3);

‘(i) surveillance of credit ratings con-
ducted by the qualified nationally recognized
statistical rating organization after the
credit ratings are issued, including—

“(I) how the rated instruments perform;

‘(IT) the accuracy of the ratings provided
by the qualified nationally recognized statis-
tical rating organization as compared to the
other nationally recognized statistical rat-
ing organizations; and

‘“(IIT) the effectiveness of the methodolo-
gies used by the qualified nationally recog-
nized statistical rating organization; and

‘“(iii) any additional factors the Board de-
termines to be relevant.

¢(C) REQUEST FOR REEVALUATION.—Subject
to rules prescribed by the Board, and not less
frequently than once a year, a qualified na-
tionally recognized statistical rating organi-
zation may request that the Board conduct
an evaluation under this paragraph.

‘(D) DISCLOSURE.—The Board shall make
the evaluations conducted under this para-
graph available to Congress.

“(7) RATING FEES CHARGED TO ISSUERS.—

“(A) LIMITED TO REASONABLE FEES.—A
qualified nationally recognized statistical
rating organization shall charge an issuer a
reasonable fee, as determined by the Com-
mission, for an initial credit rating provided
under this section.

‘“(B) FEES.—Fees may be determined by
the qualified national recognized statistical
rating organizations unless the Board deter-
mines it is necessary to issue rules on fees.

‘(8) NO PROHIBITION ON ADDITIONAL RAT-
INGS.—Nothing in this section shall prohibit
an issuer from requesting or receiving addi-
tional credit ratings with respect to a debt
security, if the initial credit rating is pro-
vided in accordance with this section.

‘(9) NO PROHIBITION ON INDEPENDENT RAT-
INGS OFFERED BY NATIONALLY RECOGNIZED
STATISTICAL RATING ORGANIZATIONS.—

‘“(A) IN GENERAL.—Nothing in this section
shall prohibit a nationally recognized statis-
tical rating organization from independently
providing a credit rating with respect to a
debt security, if—

‘(i) the nationally recognized statistical
rating organization does not enter into a
contract with the issuer of the debt security
to provide the initial credit rating; and

‘“(ii) the nationally recognized statistical
rating organization is not paid by the issuer
of the debt security to provide the initial
credit rating.

‘‘(B) RULE OF CONSTRUCTION.—For purposes
of this section, a credit rating described in
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subparagraph (A) may not be construed to be
an initial credit rating.

¢(10) PUBLIC COMMUNICATIONS.—Any com-
munications made with the public by an
issuer with respect to the credit rating of a
debt security shall clearly specify whether
the credit rating was made by—

““(A) a qualified nationally recognized sta-
tistical rating organization selected under
paragraph (5)(A) to provide the initial credit
rating for such debt security; or

‘““(B) a nationally recognized statistical
rating organization not selected under para-
graph (5)(A).

¢‘(11) PROHIBITION ON MISREPRESENTATION.—
With respect to a debt security, it shall be
unlawful for any person to misrepresent any
subsequent credit rating provided for such
debt security as an initial credit rating pro-
vided for such debt security by a qualified
nationally recognized statistical rating orga-
nization selected under paragraph (5)(A).

¢“(12) INITIAL CREDIT RATING REVISION AFTER
MATERIAL CHANGE IN CIRCUMSTANCE.—If the
Board determines that it is necessary or ap-
propriate in the public interest or for the
protection of investors, the Board may issue
regulations requiring that an issuer that has
received an initial credit rating under this
subsection request a revised initial credit
rating, using the same method as provided
under paragraph (4), each time the issuer ex-
periences a material change in cir-
cumstances, as defined by the Board.

¢“(13) CONFLICTS.—

‘“(A) MEMBERS OR EMPLOYEES OF THE
BOARD.—

‘(i) LOAN OF MONEY OR SECURITIES PROHIB-
ITED.—

‘() IN GENERAL.—A member or employee
of the Board shall not accept any loan of
money or securities, or anything above
nominal value, from any nationally recog-
nized statistical rating organization, issuer,
or investor.

‘(II) EXCEPTION.—The prohibition in sub-
clause (I) does not apply to a loan made in
the context of disclosed, routine banking and
brokerage agreements, or a loan that is
clearly motivated by a personal or family re-
lationship.

(i) EMPLOYMENT NEGOTIATIONS PROHIBI-
TION.—A member or employee of the Board
shall not engage in employment negotiations
with any nationally recognized statistical
rating organization, issuer, or investor, un-
less the member or employee—

““(I) discloses the negotiations immediately
upon initiation of the negotiations; and

“(IT) recuses himself from all proceedings
concerning the entity involved in the nego-
tiations until termination of negotiations or
until termination of his employment by the
Board, if an offer of employment is accepted.

*(B) CREDIT ANALYSTS.—

‘(i) IN GENERAL.—A credit analyst of a
qualified nationally recognized statistical
rating organization shall not accept any loan
of money or securities, or anything above
nominal value, from any issuer or investor.

‘“(ii) EXCEPTION.—The prohibition de-
scribed in clause (i) does not apply to a loan
made in the context of disclosed, routine
banking and brokerage agreements, or a loan
that is clearly motivated by a personal or
family relationship.

¢“(14) EVALUATION OF CREDIT RATING AGENCY
BOARD.—Not later than 5 years after the date
that the Board begins assigning qualified na-
tionally recognized statistical rating organi-
zations to provide initial ratings, the Com-
mission shall submit to Congress a report
that provides recommendations of—

‘“(A) the continuation of the Board;

“(B) any modification to the procedures of
the Board; and

‘“(C) modifications to the provisions in this
subsection.”.
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SA 3809. Mr. INOUYE (for himself,
Mr. COCHRAN, Mr. DURBIN, Ms. COLLINS,
Mr. BYRD, Mr. HARKIN, and Mr.
VOINOVICH) submitted an amendment
intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr.
DopD (for himself and Mrs. LINCOLN))
to the bill S. 3217, to promote the fi-
nancial stability of the United States
by improving accountability and trans-
parency in the financial system, to end
“too big to fail,” to protect the Amer-
ican taxpayer by ending bailouts, to
protect consumers from abusive finan-
cial services practices, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 1171, strike line 6 and all that fol-
lows through page 1187, line 9.

SA 3810. Mr. DORGAN (for himself
and Mr. GRASSLEY), submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1533, line 5, strike ‘‘Section’ and
insert the following:

‘‘(a) IN GENERAL.—The Board of Governors
shall disclose to Congress and to the public,
with respect to any emergency financial as-
sistance provided during the 5-year period
preceding the date of enactment of this Act
under the authority of the Board of Gov-
ernors in the third undesignated paragraph
of section 13 of the Federal Reserve Act (12
U.S.C. 343)—

‘(1) the name of each financial company
that received such assistance;

“(2) the value or amount and description of
the emergency assistance provided, includ-
ing loans to investment banks from the Fed-
eral Reserve discount lending program or
special purpose entities;

‘“(3) the date on which the financial assist-
ance was provided;

‘“(4) the terms and conditions for the emer-
gency assistance; and

‘“(5) a full description of any collateral re-
quired by the Board of Governors and se-
cured from the recipients of such emergency
assistance.

““(b) PUBLIC DISCLOSURE.—Section”.

SA 3811. Mr. DORGAN (for himself,
Mr. FEINGOLD, and Mr. KAUFMAN) sub-
mitted an amendment intended to be
proposed by him to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 29, line 14, strike ‘‘and” and all
that follows through ‘‘annually report’” on
line 15 and insert the following:
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‘(M) identify all financial institutions
that have domestic or international (or both)
operations or activities of a significant size,
scope, nature, scale, concentration, volume,
frequency of transactions, or in any other
manner or method, resulting or arising from
stand alone operations or activities individ-
ually, or as a mix or combination of such
international operations or activities that
may pose a grave threat to the financial sta-
bility of the United States; and

“(N) annually report”’.

On page 33, strike line 3 and all that fol-
lows through page 61, line 12 and insert the
following:

SEC. 113. AUTHORITY TO REQUIRE SUPERVISION
AND REGULATION OF CERTAIN
NONBANK FINANCIAL COMPANIES.

(a) U.S. NONBANK FINANCIAL COMPANIES SU-
PERVISED BY THE BOARD OF GOVERNORS.—

(1) DETERMINATION.—The Council, on a
nondelegable basis and by a vote of 50 per-
cent or more of the members then serving,
shall determine that a U.S. nonbank finan-
cial company shall be supervised by the
Board of Governors and shall be subject to
this Act, if the Council determines that ma-
terial financial distress at the U.S. nonbank
financial company would pose a threat to the
financial stability of the United States or
such company has significant international
operations or activities.

(2) CONSIDERATIONS.—Each determination
under paragraph (1) shall be based on a con-
sideration by the Council of—

(A) the degree of leverage of the company;

(B) the amount and nature of the financial
assets of the company;

(C) the amount and types of the liabilities
of the company, including the degree of reli-
ance on short-term funding;

(D) the extent and types of the off-balance-
sheet exposures of the company;

(E) the extent and types of the trans-
actions and relationships of the company
with other significant nonbank financial
companies and significant bank holding com-
panies;

(F') the importance of the company as a
source of credit for households, businesses,
and State and local governments and as a
source of liquidity for the United States fi-
nancial system;

(G) the recommendation, if any, of a mem-
ber of the Council;

(H) the operation of, or ownership interest
in, any clearing, settlement, or payment
business of the company;

(I) the extent to which—

(i) assets are managed rather than owned
by the company; and

(ii) ownership of assets under management
is diffuse; and

(J) any other factors that the Council
deems appropriate.

(b) FOREIGN NONBANK FINANCIAL COMPANIES
SUPERVISED BY THE BOARD OF GOVERNORS.—

(1) DETERMINATION.—The Council, on a
nondelegable basis and by a vote of 50 per-
cent of the members then serving, shall de-
termine that a foreign nonbank financial
company that has substantial assets or oper-
ations in the United States shall be super-
vised by the Board of Governors and shall be
subject to this Act, if the Council determines
that material financial distress at the for-
eign nonbank financial company would pose
a threat to the financial stability of the
United States, or such company has signifi-
cant international operations or activities.

(2) CONSIDERATIONS.—Each determination
under paragraph (1) shall be based on a con-
sideration by the Council of—

(A) the degree of leverage of the company;

(B) the amount and nature of the United
States financial assets of the company;

(C) the amount and types of the liabilities
of the company used to fund activities and
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operations in the United States, including
the degree of reliance on short-term funding;

(D) the extent of the United States-related
off-balance-sheet exposure of the company;

(E) the extent and type of the transactions
and relationships of the company with other
significant nonbank financial companies and
bank holding companies;

(F') the importance of the company as a
source of credit for United States house-
holds, businesses, and State and local gov-
ernments, and as a source of liquidity for the
United States financial system;

(G) the recommendation, if any, of a mem-
ber of the Council;

(H) the extent to which—

(i) assets are managed rather than owned
by the company; and

(ii) ownership of assets under management
is diffuse; and

(I) any other factors that the Council
deems appropriate.

() REEVALUATION AND RESCISSION.—The
Council shall—

(1) not less frequently than annually, re-
evaluate each determination made under
subsections (a) and (b) with respect to each
nonbank financial company supervised by
the Board of Governors; and

(2) rescind any such determination, if the
Council, by a vote of not fewer than %5 of the
members then serving, including an affirma-
tive vote by the Chairperson, determines
that the nonbank financial company no
longer meets the standards under subsection
(a) or (b), as applicable.

(d) NOTICE AND OPPORTUNITY FOR HEARING
AND FINAL DETERMINATION.—

(1) IN GENERAL.—The Council shall provide
to a nonbank financial company written no-
tice of a proposed determination of the Coun-
cil, including an explanation of the basis of
the proposed determination of the Council,
that such nonbank financial company shall
be supervised by the Board of Governors and
shall be subject to prudential standards in
accordance with this title.

(2) HEARING.—Not later than 30 days after
the date of receipt of any notice of a pro-
posed determination under paragraph (1), the
nonbank financial company may request, in
writing, an opportunity for a written or oral
hearing before the Council to contest the
proposed determination. Upon receipt of a
timely request, the Council shall fix a time
(not later than 30 days after the date of re-
ceipt of the request) and place at which such
company may appear, personally or through
counsel, to submit written materials (or, at
the sole discretion of the Council, oral testi-
mony and oral argument).

(3) FINAL DETERMINATION.—Not later than
60 days after the date of a hearing under
paragraph (2), the Council shall notify the
nonbank financial company of the final de-
termination of the Council, which shall con-
tain a statement of the basis for the decision
of the Council.

(4) NO HEARING REQUESTED.—If a nonbank
financial company does not make a timely
request for a hearing, the Council shall no-
tify the nonbank financial company, in writ-
ing, of the final determination of the Council
under subsection (a) or (b), as applicable, not
later than 10 days after the date by which
the company may request a hearing under
paragraph (2).

(e) EMERGENCY EXCEPTION.—

(1) IN GENERAL.—The Council may waive or
modify the requirements of subsection (d)
with respect to a nonbank financial com-
pany, if the Council determines, by a vote of
not fewer than %3 of the members then serv-
ing, including an affirmative vote by the
Chairperson, that such waiver or modifica-
tion is necessary or appropriate to prevent
or mitigate threats posed by the nonbank fi-
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nancial company to the financial stability of
the United States.

(2) NoTICE.—The Council shall provide no-
tice of a waiver or modification under this
paragraph to the nonbank financial company
concerned as soon as practicable, but not
later than 24 hours after the waiver or modi-
fication is granted.

(3) OPPORTUNITY FOR HEARING.—The Coun-
cil shall allow a nonbank financial company
to request, in writing, an opportunity for a
written or oral hearing before the Council to
contest a waiver or modification under this
paragraph, not later than 10 days after the
date of receipt of notice of the waiver or
modification by the company. Upon receipt
of a timely request, the Council shall fix a
time (not later than 15 days after the date of
receipt of the request) and place at which the
nonbank financial company may appear, per-
sonally or through counsel, to submit writ-
ten materials (or, at the sole discretion of
the Council, oral testimony and oral argu-
ment).

(4) NOTICE OF FINAL DETERMINATION.—Not
later than 30 days after the date of any hear-
ing under paragraph (3), the Council shall no-
tify the subject nonbank financial company
of the final determination of the Council
under this paragraph, which shall contain a
statement of the basis for the decision of the
Council.

(f) CoNSULTATION.—The Council shall con-
sult with the primary financial regulatory
agency, if any, for each nonbank financial
company or subsidiary of a nonbank finan-
cial company that is being considered for su-
pervision by the Board of Governors under
this section before the Council makes any
final determination with respect to such
nonbank financial company under subsection
(a), (b), or ().

(g) JUDICIAL REVIEW.—If the Council makes
a final determination under this section with
respect to a nonbank financial company,
such nonbank financial company may, not
later than 30 days after the date of receipt of
the notice of final determination under sub-
section (d)(3) or (e)(4), bring an action in the
United States district court for the judicial
district in which the home office of such
nonbank financial company is located, or in
the United States District Court for the Dis-
trict of Columbia, for an order requiring that
the final determination be rescinded, and the
court shall, upon review, dismiss such action
or direct the final determination to be re-
scinded. Review of such an action shall be
limited to whether the final determination
made under this section was arbitrary and
capricious.

SEC. 114. REGISTRATION OF NONBANK FINAN-
CIAL COMPANIES SUPERVISED BY
THE BOARD OF GOVERNORS.

Not later than 180 days after the date of a
final Council determination under section
113 that a nonbank financial company is to
be supervised by the Board of Governors,
such company shall register with the Board
of Governors, on forms prescribed by the
Board of Governors, which shall include such
information as the Board of Governors, in
consultation with the Council, may deem
necessary or appropriate to carry out this
title.

SEC. 115. ENHANCED SUPERVISION AND PRUDEN-
TIAL STANDARDS FOR NONBANK FI-
NANCIAL COMPANIES SUPERVISED
BY THE BOARD OF GOVERNORS AND
CERTAIN BANK HOLDING COMPA-
NIES.

(a) IN GENERAL.—

(1) PURPOSE.—In order to prevent or miti-
gate risks to the financial stability of the
United States that could arise from the ma-
terial financial distress or failure of large,
interconnected financial institutions, the
Council may make recommendations to the
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Board of Governors concerning the establish-
ment and refinement of prudential standards
and reporting and disclosure requirements
applicable to nonbank financial companies
supervised by the Board of Governors and
large, interconnected bank holding compa-
nies, that—

(A) are more stringent than those applica-
ble to other nonbank financial companies
and bank holding companies that do not
present similar risks to the financial sta-
bility of the United States; and

(B) increase in stringency, based on the
considerations identified in subsection (b)(3).

(2) LIMITATION ON BANK HOLDING COMPA-
NIES.—Any standards recommended under
subsections (b) through (f) shall not apply to
any bank holding company with total con-
solidated assets of less than $50,000,000,000.
The Council may recommend an asset
threshold greater than $50,000,000,000 for the
applicability of any particular standard
under those subsections.

(b) DEVELOPMENT OF PRUDENTIAL STAND-
ARDS.—

(1) IN GENERAL.—The recommendations of
the Council under subsection (a) may in-
clude—

(A) risk-based capital requirements;

(B) leverage limits;

(C) liquidity requirements;

(D) resolution plan and credit exposure re-
port requirements;

(E) concentration limits;

(F') a contingent capital requirement;

(G) enhanced public disclosures; and

(H) overall risk management requirements.

(2) PRUDENTIAL STANDARDS FOR FOREIGN FI-
NANCIAL COMPANIES.—In making rec-
ommendations concerning the standards set
forth in paragraph (1) that would apply to
foreign nonbank financial companies super-
vised by the Board of Governors or foreign-
based bank holding companies, the Council
shall give due regard to the principle of na-
tional treatment and competitive equity.

(3) CONSIDERATIONS.—In making rec-
ommendations concerning prudential stand-
ards under paragraph (1), the Council shall—

(A) take into account differences among
nonbank financial companies supervised by
the Board of Governors and bank holding
companies described in subsection (a), based
on—

(i) the factors described in subsections (a)
and (b) of section 113;

(ii) whether the company owns an insured
depository institution;

(iii) nonfinancial activities and affiliations
of the company; and

(iv) any other factors that the Council de-
termines appropriate; and

(B) to the extent possible, ensure that
small changes in the factors listed in sub-
sections (a) and (b) of section 113 would not
result in sharp, discontinuous changes in the
prudential standards established under para-
graph (1).

(¢) CONTINGENT CAPITAL.—

(1) STUDY REQUIRED.—The Council shall
conduct a study of the feasibility, benefits,
costs, and structure of a contingent capital
requirement for nonbank financial compa-
nies supervised by the Board of Governors
and bank holding companies described in
subsection (a), which study shall include—

(A) an evaluation of the degree to which
such requirement would enhance the safety
and soundness of companies subject to the
requirement, promote the financial stability
of the United States, and reduce risks to
United States taxpayers;

(B) an evaluation of the characteristics
and amounts of convertible debt that should
be required;

(C) an analysis of potential prudential
standards that should be used to determine
whether the contingent capital of a company
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would be converted to equity in times of fi-
nancial stress;

(D) an evaluation of the costs to compa-
nies, the effects on the structure and oper-
ation of credit and other financial markets,
and other economic effects of requiring con-
tingent capital;

(E) an evaluation of the effects of such re-
quirement on the international competitive-
ness of companies subject to the requirement
and the prospects for international coordina-
tion in establishing such requirement; and

(F) recommendations for implementing
regulations.

(2) REPORT.—The Council shall submit a re-
port to Congress regarding the study re-
quired by paragraph (1) not later than 2
years after the date of enactment of this
Act.

(3) RECOMMENDATIONS.—

(A) IN GENERAL.—Subsequent to submitting
a report to Congress under paragraph (2), the
Council may make recommendations to the
Board of Governors to require any nonbank
financial company supervised by the Board
of Governors and any bank holding company
described in subsection (a) to maintain a
minimum amount of long-term hybrid debt
that is convertible to equity in times of fi-
nancial stress.

(B) FACTORS TO CONSIDER.—In making rec-
ommendations under this subsection, the
Council shall consider—

(i) an appropriate transition period for im-
plementation of a conversion under this sub-
section;

(ii) the factors described in subsection
(0)(3);

(iii) capital requirements applicable to a
nonbank financial company supervised by
the Board of Governors or a bank holding
company described in subsection (a), and
subsidiaries thereof;

(iv) results of the study required by para-
graph (1); and

(v) any other factor that the Council deems
appropriate.

(d) RESOLUTION PLAN AND CREDIT EXPOSURE
REPORTS.—

(1) RESOLUTION PLAN.—The Council may
make recommendations to the Board of Gov-
ernors concerning the requirement that each
nonbank financial company supervised by
the Board of Governors and each bank hold-
ing company described in subsection (a) re-
port periodically to the Council, the Board of
Governors, and the Corporation, the plan of
such company for rapid and orderly resolu-
tion in the event of material financial dis-
tress or failure.

(2) CREDIT EXPOSURE REPORT.—The Council
may make recommendations to the Board of
Governors concerning the advisability of re-
quiring each nonbank financial company su-
pervised by the Board of Governors and bank
holding company described in subsection (a)
to report periodically to the Council, the
Board of Governors, and the Corporation
on—

(A) the nature and extent to which the
company has credit exposure to other signifi-
cant nonbank financial companies and sig-
nificant bank holding companies; and

(B) the nature and extent to which other
such significant nonbank financial compa-
nies and significant bank holding companies
have credit exposure to that company.

(e) CONCENTRATION LIMITS.—In order to
limit the risks that the failure of any indi-
vidual company could pose to nonbank finan-
cial companies supervised by the Board of
Governors or bank holding companies de-
scribed in subsection (a), the Council may
make recommendations to the Board of Gov-
ernors to prescribe standards to limit such
risks, as set forth in section 165.

(f) ENHANCED PUBLIC DISCLOSURES.—The
Council may make recommendations to the
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Board of Governors to require periodic public
disclosures by bank holding companies de-
scribed in subsection (a) and by nonbank fi-
nancial companies supervised by the Board
of Governors, in order to support market
evaluation of the risk profile, capital ade-
quacy, and risk management capabilities
thereof.

SEC. 116. REPORTS.

(a) IN GENERAL.—Subject to subsection (b),
the Council, acting through the Office of Fi-
nancial Research, may require a bank hold-
ing company with total consolidated assets
of $50,000,000,000 or greater or a nonbank fi-
nancial company supervised by the Board of
Governors, and any subsidiary thereof, to
submit certified reports to keep the Council
informed as to—

(1) the financial condition of the company;

(2) systems for monitoring and controlling
financial, operating, and other risks;

(3) transactions with any subsidiary that is
a depository institution; and

(4) the extent to which the activities and
operations of the company and any sub-
sidiary thereof, could, under adverse cir-
cumstances, have the potential to disrupt fi-
nancial markets or affect the overall finan-
cial stability of the United States.

(b) USE OF EXISTING REPORTS.—

(1) IN GENERAL.—For purposes of compli-
ance with subsection (a), the Council, acting
through the Office of Financial Research,
shall, to the fullest extent possible, use—

(A) reports that a bank holding company,
nonbank financial company supervised by
the Board of Governors, or any functionally
regulated subsidiary of such company has
been required to provide to other Federal or
State regulatory agencies;

(B) information that is otherwise required
to be reported publicly; and

(C) externally audited financial
ments.

(2) AVAILABILITY.—Each bank holding com-
pany described in subsection (a) and nonbank
financial company supervised by the Board
of Governors, and any subsidiary thereof,
shall provide to the Council, at the request
of the Council, copies of all reports referred
to in paragraph (1).

(3) CONFIDENTIALITY.—The Council shall
maintain the confidentiality of the reports
obtained under subsection (a) and paragraph
(1)(A) of this subsection.

SEC. 117. TREATMENT OF CERTAIN COMPANIES
THAT CEASE TO BE BANK HOLDING
COMPANIES.

(a) APPLICABILITY.—This section shall
apply to any entity or a successor entity
that—

(1) was a bank holding company having
total consolidated assets equal to or greater
than $50,000,000,000 as of January 1, 2010; and

(2) received financial assistance under or
participated in the Capital Purchase Pro-
gram established under the Troubled Asset
Relief Program authorized by the Emergency
Economic Stabilization Act of 2008.

(b) TREATMENT.—If an entity described in
subsection (a) ceases to be a bank holding
company at any time after January 1, 2010,
then such entity shall be treated as a
nonbank financial company supervised by
the Board of Governors, as if the Council had
made a determination under section 113 with
respect to that entity.

(c) APPEAL.—

(1) REQUEST FOR HEARING.—ADN entity may
request, in writing, an opportunity for a
written or oral hearing before the Council to
appeal its treatment as a nonbank financial
company supervised by the Board of Gov-
ernors in accordance with this section. Upon
receipt of the request, the Council shall fix a
time (not later than 30 days after the date of
receipt of the request) and place at which
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such entity may appear, personally or
through counsel, to submit written mate-
rials (or, at the sole discretion of the Coun-
cil, oral testimony and oral argument).

(2) DECISION.—

(A) PROPOSED DECISION.—Not later than 60
days after the date of a hearing under para-
graph (1), the Council shall submit a report
to, and may testify before, the Committee on
Banking, Housing, and Urban Affairs of the
Senate and the Committee on Financial
Services of the House of Representatives on
the proposed decision of the Council regard-
ing an appeal under paragraph (1), which re-
port shall include a statement of the basis
for the proposed decision of the Council.

(B) NOTICE OF FINAL DECISION.—The Council
shall notify the subject entity of the final
decision of the Council regarding an appeal
under paragraph (1), which notice shall con-
tain a statement of the basis for the final de-
cision of the Council, not later than 60 days
after the later of—

(i) the date of the submission of the report
under subparagraph (A); or

(ii) if the Committee on Banking, Housing,
and Urban Affairs of the Senate or the Com-
mittee on Financial Services of the House of
Representatives holds one or more hearings
regarding such report, the date of the last
such hearing.

(C) CONSIDERATIONS.—In making a decision
regarding an appeal under paragraph (1), the
Council shall consider whether the company
meets the standards under section 113(a) or
113(b), as applicable, and the definition of the
term ‘‘nonbank financial company’ under
section 102. The decision of the Council shall
be final, subject to the review under para-
graph (3).

(3) REVIEW.—If the Council denies an ap-
peal under this subsection, the Council shall,
not less frequently than annually, review
and reevaluate the decision.

SEC. 118. COUNCIL FUNDING.

Any expenses of the Council shall be treat-
ed as expenses of, and paid by, the Office of
Financial Research.

SEC. 119. RESOLUTION OF SUPERVISORY JURIS-
DICTIONAL DISPUTES AMONG MEM-
BER AGENCIES.

(a) REQUEST FOR DISPUTE RESOLUTION.—
The Council shall resolve a dispute among 2
or more member agencies, if—

(1) a member agency has a dispute with an-
other member agency about the respective
jurisdiction over a particular bank holding
company, nonbank financial company, or fi-
nancial activity or product (excluding mat-
ters for which another dispute mechanism
specifically has been provided under Federal
law);

(2) the Council determines that the dis-
puting agencies cannot, after a demonstrated
good faith effort, resolve the dispute without
the intervention of the Council; and

(3) any of the member agencies involved in
the dispute—

(A) provides all other disputants prior no-
tice of the intent to request dispute resolu-
tion by the Council; and

(B) requests in writing, not earlier than 14
days after providing the notice described in
subparagraph (A), that the Council resolve
the dispute.

(b) CoUNcCIL DECISION.—The Council shall
resolve each dispute described in subsection
(a)—

(1) within a reasonable time after receiving
the dispute resolution request;

(2) after consideration of relevant informa-
tion provided by each agency party to the
dispute; and

(3) by agreeing with 1 of the disputants re-
garding the entirety of the matter, or by de-
termining a compromise position.

(c) FORM AND BINDING EFFECT.—A Council
decision under this section shall—
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(1) be in writing;

(2) include an explanation of the reasons
therefor; and

(3) be binding on all Federal agencies that
are parties to the dispute.

SEC. 120. ADDITIONAL STANDARDS APPLICABLE
TO ACTIVITIES OR PRACTICES FOR
FINANCIAL STABILITY PURPOSES.

(a) IN GENERAL.—The Council may issue
recommendations to the primary financial
regulatory agencies to apply new or height-
ened standards and safeguards, including
standards enumerated in section 115, for a fi-
nancial activity or practice conducted by
bank holding companies or nonbank finan-
cial companies under their respective juris-
dictions, if the Council determines that the
conduct of such activity or practice could
create or increase the risk of significant li-
quidity, credit, or other problems spreading
among bank holding companies and nonbank
financial companies or the financial markets
of the United States.

(b) PROCEDURE FOR RECOMMENDATIONS TO
REGULATORS.—

(1) NOTICE AND OPPORTUNITY FOR COM-
MENT.—The Council shall consult with the
primary financial regulatory agencies and
provide notice to the public and opportunity
for comment for any proposed recommenda-
tion that the primary financial regulatory
agencies apply new or heightened standards
and safeguards for a financial activity or
practice.

(2) CRITERIA.—The new or heightened
standards and safeguards for a financial ac-
tivity or practice recommended under para-
graph (1)—

(A) shall take costs to long-term economic
growth into account; and

(B) may include prescribing the conduct of
the activity or practice in specific ways
(such as by limiting its scope, or applying
particular capital or risk management re-
quirements to the conduct of the activity) or
prohibiting the activity or practice.

(¢) IMPLEMENTATION OF RECOMMENDED
STANDARDS.—

(1) ROLE OF PRIMARY FINANCIAL REGU-
LATORY AGENCY.—

(A) IN GENERAL.—Each primary financial
regulatory agency may impose, require re-
ports regarding, examine for compliance
with, and enforce standards in accordance
with this section with respect to those enti-
ties for which it is the primary financial reg-
ulatory agency.

(B) RULE OF CONSTRUCTION.—The authority
under this paragraph is in addition to, and
does not limit, any other authority of a pri-
mary financial regulatory agency. Compli-
ance by an entity with actions taken by a
primary financial regulatory agency under
this section shall be enforceable in accord-
ance with the statutes governing the respec-
tive jurisdiction of the primary financial
regulatory agency over the entity, as if the
agency action were taken under those stat-
utes.

(2) IMPOSITION OF STANDARDS.—The pri-
mary financial regulatory agency shall im-
pose the standards recommended by the
Council in accordance with subsection (a), or
similar standards that the Council deems ac-
ceptable, or shall explain in writing to the
Council, not later than 90 days after the date
on which the Council issues the rec-
ommendation, why the agency has deter-
mined not to follow the recommendation of
the Council.

(d) REPORT TO CONGRESS.—The Council
shall report to Congress on—

(1) any recommendations issued by the
Council under this section;

(2) the implementation of, or failure to im-
plement such recommendation on the part of
a primary financial regulatory agency; and

(3) in any case in which no primary finan-
cial regulatory agency exists for the
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nonbank financial company conducting fi-
nancial activities or practices referred to in
subsection (a), recommendations for legisla-
tion that would prevent such activities or
practices from threatening the stability of
the financial system of the United States.

(e) EFFECT OF RESCISSION OF IDENTIFICA-
TION.—

(1) NoTICE.—The Council may recommend
to the relevant primary financial regulatory
agency that a financial activity or practice
no longer requires any standards or safe-
guards implemented under this section.

(2) DETERMINATION OF PRIMARY FINANCIAL
REGULATORY AGENCY TO CONTINUE.—

(A) IN GENERAL.—Upon receipt of a rec-
ommendation under paragraph (1), a primary
financial regulatory agency that has im-
posed standards under this section shall de-
termine whether standards that it has im-
posed under this section should remain in ef-
fect.

(B) APPEAL PROCESS.—Each primary finan-
cial regulatory agency that has imposed
standards under this section shall promul-
gate regulations to establish a procedure
under which entities under its jurisdiction
may appeal a determination by such agency
under this paragraph that standards imposed
under this section should remain in effect.
SEC. 121. MITIGATION OF RISKS TO FINANCIAL

STABILITY.

(a) MITIGATORY ACTIONS FOR COMPANIES
WITHOUT SIGNIFICANT INTERNATIONAL OPER-
ATIONS.—

(1) IN GENERAL.—If the Council determines
that a bank holding company with total con-
solidated assets of $50,000,000,000 or more, or
a nonbank financial company supervised by
the Board of Governors, that does not have
significant international operations or ac-
tivities, may pose a grave threat to the fi-
nancial stability of the United States, the
Council, upon an affirmative vote of 50 per-
cent or more of the Council members then
serving, shall require the subject company to
take one or more of the actions described in
paragraph (2), until such company does not
pose a grave threat to the financial stability
of the United States.

(2) AcTIONS.—The Council may require an
entity described in paragraph (1)—

(A) to terminate one or more activities;

(B) to impose conditions on the manner in
which the company conducts one or more ac-
tivities;

(C) to divest, sell or otherwise transfer as-
sets, operations or off balance sheet items or
activities to unaffiliated entities; or

(D) take any combination of the actions
described in subparagraphs (A) through (C).

(b) MITIGATORY ACTIONS FOR COMPANIES
WITH SIGNIFICANT INTERNATIONAL OPER-
ATIONS.—

(1) IN GENERAL.—If the Council determines
that a bank holding company with total con-
solidated assets of $50,000,000,000 or more, or
a nonbank financial company supervised by
the Board of Governors, has significant
international operations or activities of a
size, scope, nature, scale, concentration, vol-
ume, frequency of transactions, or in any
other manner or method, and would pose a
grave threat to the financial stability of the
United States, and would, therefore, require
international or cross-border resolution in
the event of failure, the Council, upon an af-
firmative vote of 50 percent or more of the
Council members then serving, shall require
the subject company to take one or more of
the actions described in subparagraph (B),
until such company’s international oper-
ations or activities no longer pose such a
threat.

(2) AcTIONS.—The Council may require an
entity described in paragraph (1)—

(A) to terminate one or more activities;
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(B) to impose conditions on the manner in
which the company conducts one or more ac-
tivities;

(C) to divest, sell or otherwise transfer as-
sets, operations or off balance sheet items or
activities to unaffiliated entities; or

(D) to take any combination of the actions
described in subparagraphs (A) through (C).

(3) INTERNATIONAL RESOLUTION MECHA-
NIsSM.—Because only a binding comprehen-
sive international resolution mechanism will
mitigate the grave threat such a subject
company poses to the United States, this re-
quirement shall remain in effect until the
Council, upon an affirmative vote of not
fewer than 23 of the Council members then
serving, votes that there is a binding, effec-
tive, and comprehensive international reso-
lution mechanism. At such time, all such
companies shall be transitioned to regula-
tion under paragraph (1).

4) INTERNATIONAL COOPERATION.—The
Council shall work promptly and urgently
with all appropriate countries and inter-
national authorities to establish a binding,
effective, and comprehensive international
resolution mechanism, and shall report to
Congress not less than once every 6 months
on all activities taken in connection with
such effort, including actions taken or not
taken by other countries and international
organizations. The Council shall designate a
Vice Chairperson with the sole responsibility
for working with international authorities
to establish such a resolution mechanism.

(¢) The Council shall determine the appro-
priate time periods for any actions pursuant
to this subsection, but any such time periods
shall be as soon as prudently possible, and in
no event later than 2 years after such action
is ordered.

(d) NOTICE AND HEARING.—

(1) IN GENERAL.—The Council, in consulta-
tion with the Board of Governors, shall pro-
vide to a company described in subsection (a)
or (b) written notice that such company is
being considered for mitigatory action pur-
suant to this section, including an expla-
nation of the basis for, and description of,
the proposed mitigatory action.

(2) HEARING.—Not later than 30 days after
the date of receipt of notice under paragraph
(1), the company may request, in writing, an
opportunity for a written or oral hearing be-
fore the Council to contest the proposed
mitigatory action. Upon receipt of a timely
request, the Council shall fix a time (not
later than 30 days after the date of receipt of
the request) and place at which such com-
pany may appear, personally or through
counsel, to submit written materials (or, at
the discretion of the Council, in consultation
with the Board of Governors, oral testimony
and oral argument).

(3) DECISION.—Not later than 60 days after
the date of a hearing under paragraph (2), or
not later than 60 days after the provision of
a notice under paragraph (1) if no hearing
was held, the Council shall notify the com-
pany of the final decision of the Council, in-
cluding the results of the vote of the Coun-
cil, as described in subsection (a) or (b).

(e) FACTORS FOR CONSIDERATION.—The
Council and the Board of Governors shall
take into consideration the factors set forth
in subsection (a) or (b) of section 113, as ap-
plicable, in a determination described in sub-
section (a) and (b), and in a decision de-
scribed in subsection (d).

(f) APPLICATION TO FOREIGN FINANCIAL COM-
PANIES.—The Council may prescribe regula-
tions regarding the application of this sec-
tion to foreign nonbank financial companies
supervised by the Board of Governors and
foreign-based bank holding companies, giv-
ing due regard to the principle of national
treatment and competitive equity.
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SA 3812. Mr. HARKIN (for himself,
Mr. SCHUMER, and Mr. SANDERS) sub-
mitted an amendment intended to be
proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in
the financial system, to end ‘‘too big to
fail,”” to protect the American taxpayer
by ending bailouts, to protect con-
sumers from abusive financial services
practices, and for other purposes;
which was ordered to lie on the table;
as follows:

At the end of subtitle G of title X, add the
following:

SEC. 1077. FAIR ATM FEES.

(a) AMENDMENT TO THE ELECTRONIC FUND
TRANSFER AcCT.—Section 904(d)(3) of the Elec-
tronic Fund Transfer Act (15 U.S.C.
1693b(d)(3)) is amended—

(1) in subparagraph (A), by striking the
subparagraph heading and inserting the fol-
lowing:

‘‘(A) FEE DISCLOSURE.—"’ ;

(2) by redesignating subparagraph (D) as
subparagraph (E); and

(3) by inserting after subparagraph (C) the
following:

‘(D) REGULATION OF FEES.—The regula-
tions prescribed under paragraph (1) shall re-
quire any fee charged by an automated teller
machine operator for a transaction con-
ducted at that automated teller machine to
bear a reasonable relation to the cost of
processing the transaction, and in no case
shall any such fee exceed $0.50.”".

(b) EFFECTIVE DATE.—The amendments
made by this section shall become effective
not later than 6 months after the date of en-
actment of this Act.

(c) RULEMAKING.—The Bureau shall issue
such rules as may be necessary to carry out
this section, not later than 6 months after
the date of enactment of this Act.

SA 3813. Ms. KLOBUCHAR (for her-
self and Mr. BENNET), submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DoDpD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1440, after line 21, insert the fol-
lowing:

(c) REQUIREMENTS ON MORTGAGE ORIGINA-
TORS.—Section 129 of the Truth in Lending
Act (15 U.S.C. 1639) is amended—

(1) by striking subsection (j) and inserting
the following:

(j) CONSEQUENCE OF FAILURE TO COMPLY.—
Any mortgage made in violation of a provi-
sion of this section shall be deemed a failure
to deliver the material disclosures required
under this title, for the purpose of section
125.”’; and

(2) by adding at the end the following:

“(n) REQUIREMENTS FOR MORTGAGE ORIGI-
NATORS.—

(1) ABILITY TO PAY.—

‘“(A) IN GENERAL.—No creditor or mortgage
broker may make, provide, or arrange for
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any consumer credit transaction secured by
the principal dwelling of a consumer without
first verifying the reasonable ability of the
consumer to pay the scheduled payments of,
as applicable—

‘(i) principal;

‘“(ii) interest;

‘“(iii) real estate taxes; and

‘“(iv) homeowner insurance, assessments,
and mortgage insurance premiums.

“(B) VARIABLE INTEREST RATE.—In the case
of any consumer credit transaction secured
by the principal dwelling of a consumer for
which the applicable annual percentage rate
may vary over the life of the credit, the rea-
sonable ability to pay shall be determined,
for purposes of this paragraph, on the basis
of a fully indexed rate plus 200 basis points
and a repayment schedule which achieves
full amortization over the life of the exten-
sion of credit.

¢“(C) VERIFICATION OF CONSUMER INCOME AND
FINANCIAL RESOURCES.—

‘(i) IN GENERAL.—In the case of any con-
sumer credit transaction secured by the
principal dwelling of a consumer, the income
and financial resources of the consumer shall
be verified for purposes of this paragraph by
tax returns, payroll receipts, bank records,
or other similarly reliable documents.

““(i1) CONSUMER STATEMENT INSUFFICIENT.—
A statement by a consumer of income or fi-
nancial resources shall not be sufficient to
establish the existence of any income or fi-
nancial resources when verifying the reason-
able ability of the consumer to repay any
consumer credit transaction secured by the
principal dwelling of the consumer for pur-
poses of this paragraph.

‘(D) OTHER CRITERIA.—A creditor or mort-
gage broker may rely on additional criteria
other than income and financial resources to
establish the reasonable ability of a con-
sumer to repay any consumer credit trans-
action secured by the principal dwelling of
the consumer, to the extent such other cri-
teria are also verified through reasonably re-
liable methods and documentation.

‘“(E) EQUITY IN DWELLING NOT TO BE TAKEN
INTO ACCOUNT.—The consumer’s equity in the
principal dwelling that secures or would se-
cure the consumer credit transaction may
not be used to establish the ability to make
the payments described in subparagraph (A)
with respect to such transaction.

‘(2) PROHIBITION ON STEERING.—

‘“(A) IN GENERAL.—In connection with a
credit transaction secured by the principal
dwelling, a mortgage broker or creditor may
not—

‘‘(i) steer, counsel, or direct a consumer to
rates, charges, principal amount, or prepay-
ment terms that are more expensive for that
which the consumer qualifies; or

‘(ii) make, provide, or arrange for any con-
sumer credit transaction secured by the
principal dwelling of a consumer that is
more expensive than that for which the con-
sumer qualifies.

‘(B) DUTIES TO CONSUMERS.—If unable to
suggest, offer, or recommend to a consumer
a home loan that is not more expensive than
that for which the consumer qualifies, a
mortgage originator shall—

‘(i) based on the information reasonably
available and using the skill, care, and dili-
gence reasonably expected for a mortgage
originator, originate or otherwise facilitate
a suitable home mortgage loan by another
creditor to a consumer, if permitted by and
in accordance with all otherwise applicable
law; or

‘‘(ii) disclose to the consumer—

‘“(I) that the creditor does not offer a home
mortgage loan that is not more expensive
than a loan for which the consumer qualifies,
but that other creditors may offer such a
loan; and
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‘“(II) the reasons that the products and
services offered by the mortgage originator
are not available to or reasonably advan-
tageous for the consumer.

‘(C) PROHIBITED CONDUCT.—In connection
with a credit transaction secured by the
principal dwelling, a mortgage originator
may not—

‘(i) mischaracterize the credit history of a
consumer or the home loans available to a
consumer;

‘“(ii) mischaracterize or suborn the
mischaracterization of the appraised value of
the property securing the extension of cred-
it; and

‘“(iii) if unable to suggest, offer, or rec-
ommend to a consumer a loan that is not
more expensive than a loan for which the
consumer qualifies, discourage a consumer
from seeking a home mortgage loan from an-
other creditor or with another mortgage
originator.”.

SA 3814. Mr. GRASSLEY submitted
an amendment intended to be proposed
to amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

Strike 989B, insert the following:

SEC. 989B. DESIGNATED FEDERAL ENTITY IN-
SPECTORS GENERAL INDEPEND-
ENCE.

Section 8G of the Inspector General Act of
1978 (5 U.S.C. App.) is amended—

(1) in subsection (a)(4)—

(A) in the matter preceding subparagraph
(A), by inserting ‘‘the board or commission
of the designated Federal entity, or in the
event the designated Federal entity does not
have a board or commission,” after ‘‘means’’;

(B) in subparagraph (A), by striking ‘“‘and”
after the semicolon; and

(C) by adding after subparagraph (B) the
following:

‘(C) with respect to the Federal Labor Re-
lations Authority, such term means the
members of the Authority (described under
section 7104 of title 5, United States Code);

‘(D) with respect to the National Archives
and Records Administration, such term
means the Archivist of the United States;

‘“(BE) with respect to the National Credit
Union Administration, such term means the
National Credit Union Administration Board
(described under section 102 of the Federal
Credit Union Act (12 U.S.C. 1752a);

‘““(F') with respect to the National Endow-
ment of the Arts, such term means the Na-
tional Council on the Arts;

‘(G) with respect to the National Endow-
ment for the Humanities, such term means
the National Council on the Humanities; and

‘“(H) with respect to the Peace Corps, such
term means the Director of the Peace
Corps;”’; and

(2) in subsection (h), by inserting ‘‘if the
designated Federal entity is not a board or
commission, include’ after ‘‘designated Fed-
eral entities and”’.

SEC. 989C. STRENGTHENING INSPECTOR GEN-
ERAL ACCOUNTABILITY.

Section 5(a) of the Inspector General Act of
1978 (56 U.S.C. App.) is amended—

(1) in paragraph (12), by striking ‘‘and”
after the semicolon;
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(2) in paragraph (13), by striking the period
and inserting a semicolon; and

(3) by adding at the end the following:

‘(14)(A) an appendix containing the results
of any peer review conducted by another Of-
fice of Inspector General during the report-
ing period; or

‘(B) if no peer review was conducted with-
in that reporting period, a statement identi-
fying the date of the last peer review con-
ducted by another Office of Inspector Gen-
eral;

‘““(15) a list of any outstanding rec-
ommendations from any peer review con-
ducted by another Office of Inspector Gen-
eral that have not been fully implemented,
including a statement describing the status
of the implementation and why implementa-
tion is not complete; and

‘(16) a list of any peer reviews conducted
by the Inspector General of another Office of
the Inspector General during the reporting
period, including a list of any outstanding
recommendations made from any previous
peer review (including any peer review con-
ducted before the reporting period) that re-
main outstanding or have not been fully im-
plemented.”.

SEC. 989D. REMOVAL OF INSPECTORS GENERAL
OF DESIGNATED FEDERAL ENTITIES.

Section 8G(e) of the Inspector General Act
of 1978 (5 U.S.C. App.) is amended—

(1) by redesignating the sentences fol-
lowing ‘‘(e)’’ as paragraph (2); and

(2) by striking ‘“‘(e)” and inserting the fol-
lowing:

‘“(e)(1) BEach Inspector General of a des-
ignated Federal entity may at any time be
removed, but only for cause. In the case of a
designated Federal entity for which a board
or commission is the head of the designated
Federal entity, a removal under this sub-
section may only be made upon the written
concurrence of a 23 majority of the board or
commission.”.

———

NOTICE OF HEARING

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. BINGAMAN. Mr. President, I
would like to announce for the infor-
mation of the Senate and the public
that the hearing scheduled before the
Senate Committee on Energy and Nat-
ural Resources previously announced
for May 6, 2010, at 9:30 a.m., has been
rescheduled and will now be held on
Tuesday, May 11, 2010, at 10 a.m., in
room SR-325 of the Russell Senate Of-
fice Building.

The purpose of the hearing is to re-
view issues related to deepwater off-
shore exploration for petroleum and
the accident in the Gulf of Mexico in-
volving the offshore oil rig Deepwater
Horizon.

For further information, please con-
tact Linda Lance at (202) 224-7556 or
Allyson Anderson at (202) 224-7143 or
Abigail Campbell at (202) 224-1219.

——————

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON FINANCE

Mr. DODD. Mr. President, I ask unan-
imous consent that the Committee on
Finance be authorized to meet during
the session on May 4, 2010, at 10 a.m., in
room 215 of the Dirksen Senate Office
Building, to conduct a hearing entitled
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“The President’s Proposed Fee on Fi-
nancial Institutions Regarding TARP:
Part 2”.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON HEALTH, EDUCATION, LABOR,

AND PENSIONS

Mr. DODD. Mr. President, I ask unan-
imous consent that the Committee on

Health, Education, Labor, and Pen-

sions be authorized to meet, during the

session of the Senate, to conduct a

hearing entitled “ESEA Reauthoriza-

tion: Improving America’s Secondary

Schools” on Tuesday, May 4, 2010. The

hearing will commence at 2 p.m. in

room 430 of the Dirksen Senate Office

Building.

The PRESIDING OFFICER. Without
objection, it is so ordered.
SUBCOMMITTEE ON CRIME AND DRUGS
Mr. DODD. Mr. President, I ask unan-
imous consent that the Committee on
the Judiciary, Subcommittee on Crime
and Drugs, be authorized to meet dur-

ing the session of the Senate, on May 4,

2010, at 9:30 a.m., in room SD-226 of the

Dirksen Senate Office Building, to con-

duct a hearing entitled ‘“Wall Street

Fraud and Fiduciary Duties: Can Jail

Time Serve as an Adequate Deterrent

for Willful Violations?”’

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON OVERSIGHT OF GOVERNMENT
MANAGEMENT, THE FEDERAL WORKFORCE,
AND THE DISTRICT OF COLUMBIA
Mr. DODD. Mr. President, I ask unan-

imous consent that the Committee on

Homeland Security and Governmental

Affairs’ Subcommittee on Oversight of

Government Management, the Federal

Workforce, and the District of Colum-

bia be authorized to meet during the

session of the Senate on May 4, 2010, at

2:30 p.m. to conduct a hearing titled,

“Recruiting and Retaining a Robust

Federal Workforce.”

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

COLLECTOR CAR APPRECIATION
DAY

Mr. REID. Mr. President, I ask unan-
imous consent that the Senate proceed
to S. Res. 513.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The assistant legislative clerk read
as follows:

A resolution (S. Res. 513) designating July
9, 2010 as ‘‘Collector Car Appreciation Day”’
and recognizing that the collection and res-
toration of historic and classic cars is an im-
portant part of preserving the technological
achievements and cultural heritage of the
United States.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. REID. Mr. President, I ask unan-
imous consent that the resolution be
agreed to, the preamble be agreed to,
the motions to reconsider be laid upon
the table, there be no intervening ac-
tion or debate, and any statements be
printed in the RECORD.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. RES. 513

Whereas many people in the United States
maintain classic automobiles as a pastime
and do so with great passion and as a means
of individual expression;

Whereas the Senate recognizes the effect
that the more than 100-year history of the
automobile has had on the economic
progress of the Nation and supports whole-
heartedly all activities involved in the res-
toration and exhibition of classic auto-
mobiles;

Whereas collection, restoration, and pres-
ervation of automobiles is an activity shared
across generations and across all segments of
society;

Whereas thousands of local car clubs and
related businesses have been instrumental in
preserving a historic part of the heritage of
this Nation by encouraging the restoration
and exhibition of such vintage works of art;

Whereas automotive restoration provides
well-paying, high-skilled jobs for people in
all 50 States; and

Whereas automobiles have provided the in-
spiration for music, photography, cinema,
fashion, and other artistic pursuits that have
become part of the popular culture of the
United States: Now therefore, be it

Resolved, That the Senate—

(1) designates July 9, 2010, as ‘‘Collector
Car Appreciation Day’’;

(2) recognizes that the collection and res-
toration of historic and classic cars is an im-
portant part of preserving the technological
achievements and cultural heritage of the
United States;

(3) encourages the Department of Edu-
cation, the Department of Transportation,
and other Federal agencies to support events
and commemorations of ‘‘Collector Car Ap-
preciation Day’’, including exhibitions and
educational and cultural activities for young
people; and

(4) encourages the people of the United
States to engage in events and commemora-
tions of ‘“‘Collector Car Appreciation Day”’
that create opportunities for collector car
owners to educate young people on the im-
portance of preserving the cultural heritage
of the United States, including through the
collection and restoration of collector cars.

Mr. REID. Mr. President, we have
had a big day in the Senate. Because of
my Republican friends, we have been
able to accomplish almost nothing—
not quite but almost nothing. I love old
cars, and I am glad we are able to pass
this important legislation: Collector
Car Appreciation Day. Collector Car
Appreciation Day.

While people out there are looking
for jobs, trying to save their homes, we
are doing what the Republicans let us
do: Collector Car Appreciation Day.
That is the extent of our work because
the Republicans have objected to ev-
erything we have tried to do on trying
to reform Wall Street—for obvious rea-
sons.

We all read the press saying the lob-
byists are here lined up with their
Gucci shoes and their new suits and a
lot of new ties because we are told they
are spending millions of dollars a week
on these people to stop us from reform-
ing Wall Street.

513) was
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(b) PURPOSE.—The purpose of the program
is to make grants to participating States
solely for the implementation of online voter
registration systems.

(c) LIMITATION ON USE OF FUNDS.—In no
case may grants made under this section be
used to reimburse a State for costs incurred
in implementing online voter registration
systems at the State or local government
level if such costs were incurred prior to Oc-
tober 1, 2009.

(d) APPLICATION.—A State seeking to par-
ticipate in the program under this section
shall submit an application to the Election
Assistance Commission containing such in-
formation, and at such time, as the Election
Assistance Commission may specify.

(e) AMOUNT AND AWARDING OF IMPLEMENTA-
TION GRANTS; DURATION OF PROGRAM.—

(1) AMOUNT OF IMPLEMENTATION GRANTS.—

(A) IN GENERAL.—The amount of an imple-
mentation grant made to a participating
State shall be $150,000.

(B) CONTINUING AVAILABILITY OF FUNDS
AFTER APPROPRIATION.—An implementation
grant made to a participating State under
this section shall be available to the State
without fiscal year limitation.

(2) AWARDING OF IMPLEMENTATION
GRANTS.—

(A) IN GENERAL.—The Election Assistance
Commission shall award implementation

grants during each year in which the pro-
gram is conducted.

(B) ONE GRANT PER STATE.—The Election
Assistance Commission shall not award more
than 1 implementation grant to any partici-
pating State under this section over the du-
ration of the program.

(3) DURATION.—The program shall be con-
ducted for a period of 5 years.

(f) REQUIREMENTS.—A participating State
shall establish and implement an online
voter registration system which individuals
may use to register to vote, update voter
registration information, and request an ab-
sentee ballot in the State.

(g) BEST PRACTICES, TECHNICAL ASSIST-
ANCE, AND REPORTS.—

(1) IN GENERAL.—The Election Assistance
Commission shall—

(A) develop, periodically issue, and, as ap-
propriate, update best practices for imple-
menting online voter registration systems;

(B) provide technical assistance to partici-
pating States for the purpose of imple-
menting online voter registration systems;
and

(C) submit to the appropriate committees
of Congress—

(i) annual reports on the implementation
of such online voter registration systems by
participating States during each year in
which the program is conducted; and

(ii) upon completion of the program con-
ducted under this section, a final report on
the program, together with recommenda-
tions for such legislation or administrative
action as the Election Assistance Commis-
sion determines to be appropriate.

(2) CONSULTATION.—In developing, issuing,
and updating best practices, developing ma-
terials to provide technical assistance to
participating States, and developing the an-
nual and final reports under paragraph (1),
the Election Assistance Commission shall
consult with interested parties, including—

(A) State and local election officials; and

(B) voting rights groups, voter protection
groups, groups representing the disabled, and
other civil rights or community organiza-
tions.

(h) AUTHORIZATION OF APPROPRIATIONS.—

(1) GRANTS.—There are authorized to be ap-
propriated to award grants under this sec-
tion, for each of fiscal years 2010 through
2016, $1,800,000, to remain available without
fiscal year limitation until expended.
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(2) ADMINISTRATION.—There are authorized
to be appropriated to administer the pro-
gram under this section, $200,000 for the pe-
riod of fiscal years 2010 through 2016, to re-
main available without fiscal year limita-
tion until expended.

(1) RULE OF CONSTRUCTION.—Nothing in this
Act may be construed to authorize or require
conduct prohibited under any of the fol-
lowing laws, or to supersede, restrict, or
limit the application of such laws:

(1) The Help America Vote Act of 2002 (42
U.S.C. 15301 et seq.).

(2) The Voting Rights Act of 1965 (42 U.S.C.
1973 et seq.).

(3) The Voting Accessibility for the Elderly
and Handicapped Act (42 U.S.C. 1973ee et
seq.).

(4) The Uniformed and Overseas Citizens
Absentee Voting Act (42 U.S.C. 1973ff et seq.).

(5) The National Voter Registration Act of
1993 (42 U.S.C. 1973gg et seq.).

(6) The Americans with Disabilities Act of
1990 (42 U.S.C. 12101 et seq.).

(7) The Rehabilitation Act of 1973 (29 U.S.C.
701 et seq.).

———

SUBMITTED RESOLUTIONS

SENATE RESOLUTION 513—DESIG-

NATING JULY 9, 2010, AS ‘“COL-
LECTOR CAR APPRECIATION
DAY” AND RECOGNIZING THAT

THE COLLECTION AND RESTORA-
TION OF HISTORIC AND CLASSIC
CARS IS AN IMPORTANT PART
OF PRESERVING THE TECHNO-
LOGICAL ACHIEVEMENTS AND
CULTURAL HERITAGE OF THE
UNITED STATES

Mr. TESTER (for himself and Mr.
BURR) submitted the following resolu-
tion; which was considered and agreed
to:

S. REs. 513

Whereas many people in the United States
maintain classic automobiles as a pastime
and do so with great passion and as a means
of individual expression;

Whereas the Senate recognizes the effect
that the more than 100-year history of the
automobile has had on the economic
progress of the Nation and supports whole-
heartedly all activities involved in the res-
toration and exhibition of classic auto-
mobiles;

Whereas collection, restoration, and pres-
ervation of automobiles is an activity shared
across generations and across all segments of
society:;

Whereas thousands of local car clubs and
related businesses have been instrumental in
preserving a historic part of the heritage of
this Nation by encouraging the restoration
and exhibition of such vintage works of art;

Whereas automotive restoration provides
well-paying, high-skilled jobs for people in
all 50 States; and

Whereas automobiles have provided the in-
spiration for music, photography, cinema,
fashion, and other artistic pursuits that have
become part of the popular culture of the
United States: Now therefore, be it

Resolved, That the Senate—

(1) designates July 9, 2010, as ‘‘Collector
Car Appreciation Day’’;

(2) recognizes that the collection and res-
toration of historic and classic cars is an im-
portant part of preserving the technological
achievements and cultural heritage of the
United States;

(3) encourages the Department of Edu-
cation, the Department of Transportation,

S3099

and other Federal agencies to support events
and commemorations of ‘“‘Collector Car Ap-
preciation Day’’, including exhibitions and
educational and cultural activities for young
people; and

(4) encourages the people of the United
States to engage in events and commemora-
tions of ‘‘Collector Car Appreciation Day’”’
that create opportunities for collector car
owners to educate young people on the im-
portance of preserving the cultural heritage
of the United States, including through the
collection and restoration of collector cars.

———

AMENDMENTS SUBMITTED AND
PROPOSED

SA 3785. Mrs. HUTCHISON (for herself, Ms.
LANDRIEU, Mr. DEMINT, Mr. CRAPO, Mr. BEN-
NETT, and Mr. BROWN of Massachusetts) sub-
mitted an amendment intended to be pro-
posed to amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and Mrs. LIN-
COLN)) to the bill S. 3217, to promote the fi-
nancial stability of the United States by im-
proving accountability and transparency in
the financial system, to end ‘‘too big to
fail”’, to protect the American taxpayer by
ending bailouts, to protect consumers from
abusive financial services practices, and for
other purposes; which was ordered to lie on
the table.

SA 3786. Ms. CANTWELL (for herself, Mr.
WHITEHOUSE, and Mr. SANDERS) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3787. Mr. BROWN of Ohio (for himself
and Mr. KAUFMAN) submitted an amendment
intended to be proposed to amendment SA
3739 proposed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill S. 3217,
supra; which was ordered to lie on the table.

SA 3788. Mr. KOHL submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3789. Mr. BROWNBACK (for himself,
Mr. BOND, and Mr. INHOFE) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3790. Mr. BROWNBACK (for himself,
Mr. BOND, and Mr. INHOFE) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3791. Mr. BROWNBACK (for himself,
Mr. FEINGOLD, Mr. DURBIN, Mr. SPECTER, Mr.
BROWN of Ohio, and Mr. WHITEHOUSE) sub-
mitted an amendment intended to be pro-
posed to amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and Mrs. LIN-
COLN)) to the bill S. 3217, supra; which was
ordered to lie on the table.

SA 3792. Mrs. BOXER submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3793. Mrs. MCCASKILL submitted an
amendment intended to be proposed by her
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3794. Mr. LEAHY (for himself, Mr.
GRASSLEY, Mr. SPECTER, and Mr. KAUFMAN)
submitted an amendment intended to be pro-
posed by him to the bill S. 3217, supra; which
was ordered to lie on the table.
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SA 3795. Mrs. FEINSTEIN submitted an
amendment intended to be proposed by her
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3796. Mrs. FEINSTEIN submitted an
amendment intended to be proposed by her
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3797. Mr. SCHUMER (for himself, Mr.
REED, and Mr. AKAKA) submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DoODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3798. Mrs. HAGAN submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3799. Mrs. HAGAN (for herself, Mrs.
HUTCHISON, Mr. CARPER, Mr. CORNYN, and Mr.
BrROWN of Massachusetts) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3800. Mr. CORKER submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3801. Mr. HATCH (for himself, Mr. ENZI,
and Mr. BROWN of Massachusetts) submitted
an amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3802. Mr. CORKER submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3803. Mr. MENENDEZ submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3804. Mr. MENENDEZ submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3805. Mrs. BOXER submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3806. Mr. SPECTER (for himself and
Mr. KAUFMAN) submitted an amendment in-
tended to be proposed to amendment SA 3739
proposed by Mr. REID (for Mr. DopD (for him-
self and Mrs. LINCOLN)) to the bill S. 3217,
supra; which was ordered to lie on the table.

SA 3807. Mrs. HAGAN (for herself and Mr.
BROWN of Massachusetts) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3808. Mr. FRANKEN (for himself, Mr.
SCHUMER, Mr. NELSON of Florida, Mr.
WHITEHOUSE, Mr. BROWN of Ohio, and Mrs.
MURRAY) submitted an amendment intended
to be proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DoDD (for himself
and Mrs. LINCOLN)) to the bill S. 3217, supra;
which was ordered to lie on the table.

SA 3809. Mr. INOUYE (for himself, Mr.
COCHRAN, Mr. DURBIN, Ms. COLLINS, Mr.
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BYRD, Mr. HARKIN, and Mr. VOINOVICH) sub-
mitted an amendment intended to be pro-
posed to amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and Mrs. LIN-
COLN)) to the bill S. 3217, supra; which was
ordered to lie on the table.

SA 3810. Mr. DORGAN (for himself and Mr.
GRASSLEY) submitted an amendment in-
tended to be proposed to amendment SA 3739
proposed by Mr. REID (for Mr. DoDD (for him-
self and Mrs. LINCOLN)) to the bill S. 3217,
supra; which was ordered to lie on the table.

SA 3811. Mr. DORGAN (for himself, Mr.
FEINGOLD, and Mr. KAUFMAN) submitted an
amendment intended to be proposed by him
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3812. Mr. HARKIN (for himself, Mr.
SCHUMER, and Mr. SANDERS) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3813. Ms. KLOBUCHAR (for herself and
Mr. BENNET) submitted an amendment in-
tended to be proposed to amendment SA 3739
proposed by Mr. REID (for Mr. DoDD (for him-
self and Mrs. LINCOLN)) to the bill S. 3217,
supra; which was ordered to lie on the table.

SA 3814. Mr. GRASSLEY submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

————
TEXT OF AMENDMENTS

SA 3785. Mrs. HUTCHISON (for her-
self, Ms. LANDRIEU, Mr. DEMINT, Mr.
CRAPO, Mr. BENNETT, and Mr. BROWN of
Massachusetts) submitted an amend-
ment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DoDpD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1090, between lines 18 and 19, add
the following:

SEC. 974. EXEMPTION FOR SMALLER ISSUERS
UNDER THE SARBANES-OXLEY ACT
OF 2002.

(a) EXEMPTION.—Section 404 of the Sar-
banes-Oxley Act of 2002 (156 U.S.C. 7262) is
amended—

(1) in subsection (b), by striking ‘“With re-
spect’” and inserting ‘‘Except as provided in
subsection (c), with respect’’; and

(2) by adding at the end the following:

‘“(c) EXEMPTION FOR SMALLER ISSUERS.—
Subsection (b) shall not apply with respect
to any audit report prepared for an issuer for
which the aggregate worldwide market value
of the voting and nonvoting common equity
held by persons that are not affiliates of the
issuer is less than $150,000,000..

(b) STUDY AND REPORT.—

(1) STUuDY.—The Chief Economist of the
Commission shall conduct a study to deter-
mine how the Commission could reduce the
burden of complying with section 404(b) of
the Sarbanes-Oxley Act of 2002 (156 U.S.C.
7262) for companies for which the aggregate
worldwide market value of the voting and
nonvoting common equity held by persons
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that are not affiliates of the issuer is
$150,000,000 or more, and not more than
$700,000,000, while maintaining investor pro-
tections for such companies.

(2) REPORT.—Not later than 1 year after
the date of enactment of this Act, the Chief
Economist of the Commission shall submit
to the Committee on Banking, Housing, and
Urban Affairs of the Senate and the Com-
mittee on Financial Services of the House of
Representatives a report on the results of
the study conducted under paragraph (1) that
includes—

(A) an analysis of the costs and benefits of
complying with section 404(b) of the Sar-
banes-Oxley Act of 2002 (15 U.S.C. 7262);

(B) an analysis of whether reducing the
compliance burden for companies described
in paragraph (1) or providing a complete ex-
emption from compliance with such section
404(b) for such companies would encourage
the companies to list on exchanges in the
United States in the initial public offerings
of such companies or otherwise facilitate
capital formation; and

(C) recommendations about whether the
exemption under section 404(c) Sarbanes-
Oxley Act of 2002, a added by subsection (a),
should be extended to larger issuers.

SA 3786. Ms. CANTWELL (for herself,
Mr. WHITEHOUSE, and Mr. SANDERS)
submitted an amendment intended to
be proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in
the financial system, to end ‘‘too big to
fail,”” to protect the American taxpayer
by ending bailouts, to protect con-
sumers from abusive financial services
practices, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 762, between lines 5 and 6, insert
the following:

SEC. . ANTIMARKET MANIPULATION AU-
THORITY.

(a) PROHIBITION REGARDING MANIPULATION
AND FALSE INFORMATION.—Subsection (c) of
section 6 of the Commodity Exchange Act (7
U.S.C. 9, 15) is amended to read as follows:

“‘(c) PROHIBITION REGARDING MANIPULATION
AND FALSE INFORMATION.—

‘(1) PROHIBITION AGAINST MANIPULATION.—
It shall be unlawful for any person, directly
or indirectly, to use or employ, or attempt
to use or employ, in connection with any
swap, or a contract of sale of any commodity
in interstate commerce, or for future deliv-
ery on or subject to the rules of any reg-
istered entity, any manipulative or decep-
tive device or contrivance, in contravention
of such rules and regulations as the Commis-
sion shall promulgate by not later than 1
year after the date of enactment of the Re-
storing American Financial Stability Act of
2010.

““(A) SPECIAL PROVISION FOR MANIPULATION
BY FALSE REPORTING.—Unlawful manipula-
tion for purposes of this paragraph shall in-
clude, but not be limited to, delivering, or
causing to be delivered for transmission
through the mails or interstate commerce,
by any means of communication whatsoever,
a false or misleading or inaccurate report
concerning crop or market information or
conditions that affect or tend to affect the
price of any commodity in interstate com-
merce, knowing, or acting in reckless dis-
regard of the fact, that such report is false,
misleading or inaccurate.
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‘“(B) EFFECT ON OTHER LAW.—Nothing in
this paragraph shall affect, or be construed
to affect, the applicability of section 9(a)(2).

‘“(2) PROHIBITION REGARDING FALSE INFOR-
MATION.—It shall be unlawful for any person
to make any false or misleading statement
of a material fact to the Commission, includ-
ing in any registration application or any re-
port filed with the Commission under this
Act, or any other information relating to a
swap, or a contract of sale of a commodity,
in interstate commerce, or for future deliv-
ery on or subject to the rules of any reg-
istered entity, or to omit to state in any
such statement any material fact that is
necessary to make any statement of a mate-
rial fact made not misleading in any mate-
rial respect, if the person knew, or reason-
ably should have known, the statement to be
false or misleading.

*“(3) ENFORCEMENT.—

““(A) AUTHORITY OF COMMISSION.—If the
Commission has reason to believe that any
person (other than a registered entity) is vio-
lating or has violated this subsection, or any
other provision of this Act (including any
rule, regulation, or order of the Commission
promulgated in accordance with this sub-
section or any other provision of this Act),
the Commission may serve upon the person a
complaint.

‘(B) CONTENTS OF COMPLAINT.—A com-
plaint under subparagraph (A) shall—

‘(i) contain a description of the charges
against the person that is the subject of the
complaint; and

‘‘(ii) have attached or contain a notice of
hearing that specifies the date and location
of the hearing regarding the complaint.

‘‘(C) HEARING.—A hearing described in sub-
paragraph (B)(ii)—

‘(i) shall be held not later than 3 days
after service of the complaint described in
subparagraph (A);

‘“(ii) shall require the person to show cause
regarding why—

‘(I) an order should not be made—

‘‘(aa) to prohibit the person from trading
on, or subject to the rules of, any registered
entity; and

‘“(bb) to direct all registered entities to
refuse all privileges to the person until fur-
ther notice of the Commission; and

“(IT) the registration of the person, if reg-
istered with the Commission in any capac-
ity, should not be suspended or revoked; and

‘“(iii) may be held before—

‘(I) the Commission; or

“(II) an administrative law judge des-
ignated by the Commission, under which the
administrative law judge shall ensure that
all evidence is recorded in written form and
submitted to the Commission.

‘“(4) SUBPOENA.—For the purpose of secur-
ing effective enforcement of the provisions of
this Act, for the purpose of any investigation
or proceeding under this Act, and for the
purpose of any action taken under section
12(f) of this Act, any member of the Commis-
sion or any Administrative Law Judge or
other officer designated by the Commission
(except as provided in paragraph (6)) may ad-
minister oaths and affirmations, subpoena
witnesses, compel their attendance, take evi-
dence, and require the production of any
books, papers, correspondence, memoranda,
or other records that the Commission deems
relevant or material to the inquiry.

“(5) WITNESSES.—The attendance of wit-
nesses and the production of any such
records may be required from any place in
the United States, any State, or any foreign
country or jurisdiction at any designated
place of hearing.

‘(6) SERVICE.—A subpoena issued under
this section may be served upon any person
who is not to be found within the territorial
jurisdiction of any court of the United
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States in such manner as the Federal Rules
of Civil Procedure prescribe for service of
process in a foreign country, except that a
subpoena to be served on a person who is not
to be found within the territorial jurisdic-
tion of any court of the United States may
be issued only on the prior approval of the
Commission.

“(7T) REFUSAL TO OBEY.—In case of contu-
macy by, or refusal to obey a subpoena
issued to, any person, the Commission may
invoke the aid of any court of the United
States within the jurisdiction in which the
investigation or proceeding is conducted, or
where such person resides or transacts busi-
ness, in requiring the attendance and testi-
mony of witnesses and the production of
books, papers, correspondence, memoranda,
and other records. Such court may issue an
order requiring such person to appear before
the Commission or member or Administra-
tive Law Judge or other officer designated
by the Commission, there to produce records,
if so ordered, or to give testimony touching
the matter under investigation or in ques-
tion.

‘“(8) FAILURE TO OBEY.—Any failure to obey
such order of the court may be punished by
the court as a contempt thereof. All process
in any such case may be served in the judi-
cial district wherein such person is an inhab-
itant or transacts business or wherever such
person may be found.

‘“(9) EVIDENCE.—On the receipt of evidence
under paragraph (3)(C)(iii), the Commission
may—

‘“(A) prohibit the person that is the subject
of the hearing from trading on, or subject to
the rules of, any registered entity and re-
quire all registered entities to refuse the per-
son all privileges on the registered entities
for such period as the Commission may re-
quire in the order;

‘“(B) if the person is registered with the
Commission in any capacity, suspend, for a
period not to exceed 180 days, or revoke, the
registration of the person;

‘(C) assess such person—

‘“(i) a civil penalty of not more than an
amount equal to the greater of—

“(I) $140,000; or

‘“(IT) triple the monetary gain to such per-
son for each such violation; or

‘“(ii) in any case of manipulation or at-
tempted manipulation in violation of this
subsection or section 9(a)(2), a civil penalty
of not more than an amount equal to the
greater of—

“(I) $1,000,000; or

‘“(IT) triple the monetary gain to the per-
son for each such violation; and

‘(D) require restitution to customers of
damages proximately caused by violations of
the person.

‘“(10) ORDERS.—

‘“(A) NOTICE.—The Commission shall pro-
vide to a person described in paragraph (9)
and the appropriate governing board of the
registered entity notice of the order de-
scribed in paragraph (9) by—

‘(i) registered mail;

‘“(ii) certified mail; or

‘‘(iii) personal delivery.

“(B) REVIEW.—

‘(i) IN GENERAL.—A person described in
paragraph (9) may obtain a review of the
order or such other equitable relief as deter-
mined to be appropriate by a court described
in clause (ii).

‘“(ii) PETITION.—To obtain a review or
other relief under clause (i), a person may,
not later than 15 days after notice is given to
the person under clause (i), file a written pe-
tition to set aside the order with the United
States Court of Appeals—

‘() for the circuit in which the petitioner
carries out the business of the petitioner; or
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“(IT) in the case of an order denying reg-
istration, the circuit in which the principal
place of business of the petitioner is located,
as listed on the application for registration
of the petitioner.

¢“(C) PROCEDURE.—

“(i) DUTY OF CLERK OF APPROPRIATE
COURT.—The clerk of the appropriate court
under subparagraph (B)(ii) shall transmit to
the Commission a copy of a petition filed
under subparagraph (B)(ii).

‘(ii) DUTY OF COMMISSION.—In accordance
with section 2112 of title 28, United States
Code, the Commission shall file in the appro-
priate court described in subparagraph (B)(ii)
the record theretofore made.

C(iii) JURISDICTION  OF APPROPRIATE
COURT.—Upon the filing of a petition under
subparagraph (B)(ii), the appropriate court
described in subparagraph (B)(ii) shall have
jurisdiction to affirm, set aside, or modify
the order of the Commission, and the find-
ings of the Commission as to the facts, if
supported by the weight of evidence, shall in
like manner be conclusive.”’.

(b) CEASE AND DESIST ORDERS, FINES.—Sec-
tion 6(d) of the Commodity Exchange Act (7
U.S.C. 13b) is amended to read as follows:

“(d) If any person (other than a registered
entity), directly or indirectly, is using or
employing, or attempting to use or employ,
in connection with a swap, or a contract of
sale of a commodity, in interstate com-
merce, or for future delivery on or subject to
the rules of any registered entity, any ma-
nipulative or deceptive device or contriv-
ance, in contravention of such rules and reg-
ulations as the Commission shall promulgate
by not later than 1 year after the date of en-
actment of the Restoring American Finan-
cial Stability Act of 2010, is violating or has
violated any of the provisions of this Act or
of the rules, regulations, or orders of the
Commission thereunder, the Commission
may, upon notice and hearing, and subject to
appeal as in other cases provided for in sub-
section (c¢), make and enter an order direct-
ing that such person shall cease and desist
therefrom and, if such person thereafter and
after the lapse of the period allowed for ap-
peal of such order or after the affirmance of
such order, shall fail or refuse to obey or
comply with such order, such person shall be
guilty of a misdemeanor and, upon convic-
tion thereof, shall be fined not more than the
higher of $140,000 or triple the monetary gain
to such person, or imprisoned for not less
than six months nor more than one year, or
both, except that if such failure or refusal to
obey or comply with such order involves any
offense within subsection (a) or (b) of section
9 of this Act, such person shall be guilty of
a felony and, upon conviction thereof, shall
be subject to the penalties of said subsection
(a) or (b): Provided, That any such cease and
desist order under this subsection against
any respondent in any case of manipulation
shall be issued only in conjunction with an
order issued against such respondent under
subsection (c). Each day during which such
failure or refusal to obey or comply with
such order continues shall be deemed a sepa-
rate offense.”.

(¢) MANIPULATIONS; PRIVATE RIGHTS OF AC-
TION.—Section 22(a)(1) of the Commodity Ex-
change Act (7 U.S.C. 25(a)(1)) is amended by
striking subparagraph (D) and inserting the
following:

‘(D) who purchased or sold a contract re-
ferred to in subparagraph (B) hereof if the
violation constitutes the use or employment
of, or an attempt to use or employ, in con-
nection with a swap, or a contract of sale of
a commodity, in interstate commerce, or for
future delivery on or subject to the rules of
any registered entity, any manipulative de-
vice or contrivance in contravention of such
rules and regulations as the Commission
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shall promulgate by not later than 1 year
after the date of enactment of the Restoring
American Financial Stability Act of 2010.”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date on which the final rule promulgated by
the Commodity Futures Trading Commission
pursuant to this Act takes effect.

SA 3787. Mr. BROWN of Ohio (for
himself and Mr. KAUFMAN) submitted
an amendment intended to be proposed
to amendment SA 3739 proposed by Mr.
REID (for Mr. DobpD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 497, strike line 9 and all that fol-
lows through page 500, line 15, and insert the
following:

SEC. 620. CONCENTRATION LIMITS FOR BANK
HOLDING COMPANIES AND FINAN-
CIAL COMPANIES.

(a) DEPOSIT CONCENTRATION LIMIT.—

(1) AMENDMENT.—Section 3 of the Bank
Holding Company Act of 1956 (12 U.S.C. 1842)
is amended by striking subsection (f) and in-
serting the following:

¢“(f) NATIONWIDE CONCENTRATION LIMITS.—

(1) CONCENTRATION LIMIT ESTABLISHED.—
No single bank holding company may con-
trol more than 10 percent of the total
amount of deposits of all insured depository
institutions in the United States.

‘(2) SALE OR TRANSFER REQUIRED.—The
Board shall require any bank holding com-
pany that the Board determines is in viola-
tion of paragraph (1) to sell or otherwise
transfer assets to an unaffiliated company,
to the extent that the Board determines is
necessary to bring the company into compli-
ance with paragraph (1).”.

(2) EFFECTIVE DATE.—The amendment
made by this subsection shall take effect 1
year after the date of enactment of this Act.

(b) SIZE REQUIREMENTS FOR BANK HOLDING
COMPANIES AND FINANCIAL COMPANIES.—

(1) AMENDMENT.—The Bank Holding Com-
pany Act of 1956 (12 U.S.C. 1841 et seq.) is
amended by adding at the end the following:
“SEC. 13. LIMITS ON NONDEPOSIT LIABILITIES

FOR BANK HOLDING COMPANIES
AND FINANCIAL COMPANIES.

‘‘(a) DEFINITIONS.—In this section, the fol-
lowing definitions shall apply:

‘(1) FDIC-ASSESSED DEPOSITS.—The term
‘FDIC-assessed deposits’ means the assess-
ment base of a bank holding company, as
calculated under part 327 of title 12 Code of
Federal Regulations, or any successor there-
to.

‘(2) FINANCIAL COMPANY.—The term ‘finan-
cial company’ means any nonbank financial
company supervised by the Board.

¢“(3) NONBANK FINANCIAL COMPANY DEFINI-
TIONS.—The terms ‘foreign nonbank financial
company’, ‘nonbank financial company’, and
‘U.S. nonbank financial company’ have the
same meanings as in section 102 of the Re-
storing American Financial Stability Act of
2010.

‘(4) NON-DEPOSIT LIABILITIES.—The term
‘non-deposit liabilities’ means—

““(A) with respect to a bank holding com-
pany—

‘(i) the total assets of the banking holding
company; minus

“‘(ii) the sum of—
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‘“(I) the tier 1 capital of the bank holding
company, taking into account any off-bal-
ance-sheet liabilities; and

‘“(II) the FDIC-assessed deposits of the
bank holding company; and

‘“(B) with respect to a financial company—

‘(i) the total assets of the financial com-
pany; minus

‘“(ii) the tier 1 capital of the financial com-
pany, taking into account any off-balance-
sheet liabilities.

‘‘(6) INCORPORATED TERMS.—The terms ‘av-
erage total consolidated assets’ and ‘tier 1
capital’ have the meanings given those terms
in part 225 of title 12, Code of Federal Regu-
lations, or any successor thereto.

“(b) LIMIT ON NONDEPOSIT LIABILITIES FOR
BANK HOLDING COMPANIES.—

(1) LIMITS FOR BANK HOLDING COMPANIES.—
No bank holding company may control non-
deposit liabilities that exceed 2 percent of
the annual gross domestic product of the
United States.

¢(2) LIMITS FOR FINANCIAL COMPANIES.—No
financial company may control nondeposit
liabilities that exceed 3 percent of the an-
nual gross domestic product of the United
States.

‘“(3) DETERMINATION OF GROSS DOMESTIC
PRODUCT.—For purposes of this subsection,
the annual gross domestic product of the
United States shall be determined using the
average of the annual gross domestic product
of the United States, as calculated by the
Bureau of Economic Analysis of the Depart-
ment of Commerce, during the 16 calendar
quarters most recently completed at the
time of the determination under paragraph
Q).

¢“(4) TREATMENT OF INSURANCE COMPANIES.—

‘“(A) IN GENERAL.—Notwithstanding the
limits under paragraphs (1) and (2), the
Board may establish a separate liability
limit for a bank holding company or finan-
cial company that the Board determines is
primarily engaged in the business of insur-
ance, if the Board determines that such a
limit is necessary in order to provide for con-
sistent and equitable treatment of the bank
holding company or financial company.

‘(B) CONSULTATION.—In establishing a li-
ability limit under subparagraph (A), the
Board shall consult with the State insurance
regulator for any bank holding company or
financial company described in subparagraph
(A) having a subsidiary that is regulated by
a State insurance regulator.

¢“(5) TREATMENT OF FOREIGN DEPOSITS.—The
Board may exclude from the calculation of
nondeposit liabilities under this subsection
any foreign or other deposits that are not
FDIC-assessed deposits, if the Board deter-
mines that such action is necessary to en-
sure the consistent and equitable treatment
of institutions with international oper-
ations.

‘‘(¢c) PROMPT CORRECTIVE ACTION.—

‘(1) AUTHORITIES.—The Board shall require
a bank holding company or financial com-
pany that violates subsection (a) to comply
with the limit under subsection (a) by—

‘“(A) selling or otherwise transferring as-
sets or off-balance-sheet items to unaffili-
ated firms;

‘(B) terminating 1 or more activities of
the bank holding company or financial com-
pany; or

‘(C) imposing conditions on the manner in
which the bank holding company or financial
company conducts an activity of the bank
holding company or financial company.

‘“(2) CORRECTIVE ACTION PLAN.—Not later
than 60 days after the Board determines that
a bank holding company or financial holding
company has violated subsection (a), the
Board shall submit to the Committee on
Banking, Housing, and Urban Affairs of the
Senate and the Committee on Financial
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Services of the House of Representatives a
plan detailing the manner by which the bank
holding company or financial company will
be brought into compliance with subsection
(a).

*“(3) REPORTS TO CONGRESS.—

“‘(A) WRITTEN REPORTS.—At the end of each
60-day period following the date on which the
Board submits a plan under paragraph (1)
during which a bank holding company or fi-
nancial company remains in violation of sub-
section (a), the Board shall submit to the
Committee on Banking, Housing, and Urban
Affairs of the Senate and the Committee on
Financial Services of the House of Rep-
resentatives a report on the compliance of
the bank holding company or financial hold-
ing company with the plan.

‘(B) TESTIMONY.—At the end of each 120-
day period following the date on which the
Board submits a plan under paragraph (1)
during which a bank holding company or fi-
nancial company remains in violation of sub-
section (a), the Board shall testify before the
Committee on Banking, Housing, and Urban
Affairs of the Senate and the Committee on
Financial Services of the House of Rep-
resentatives with respect to the compliance
of the bank holding company or financial
holding company with the plan.

“SEC. 14. CAPITAL ASSESSMENT PROGRAM.

‘“‘(a) ANNUAL CAPITAL ASSESSMENT RE-
QUIRED.—Not later than 1 year after the date
of enactment of the Restoring American Fi-
nancial Stability Act of 2010, and annually
thereafter, the Board shall conduct a capital
assessment of each bank holding company
and financial company, to estimate the
losses, revenues, and reserve needs for the
bank holding company or financial company.

“(b) REPORT.—The Board shall submit an
annual report on the results of the capital
assessments under subsection (a) to the Sec-
retary of the Treasury, the Committee on
Banking, Housing, and Urban Affairs of the
Senate, and the Committee on Financial
Services of the House of Representatives.”.

(2) EFFECTIVE DATE.—The amendment
made by this subsection shall take effect 3
years after the date of enactment of this
Act.

SA 3788. Mr. KOHL submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of the amendment, insert the

following:

TITLE —DISCOUNT PRICING CONSUMER
PROTECTION ACT

SEC. . DISCOUNT PRICING CONSUMER PRO-
TECTION ACT.

(a) SHORT TITLE.—This section may be
cited as the ‘‘Discount Pricing Consumer
Protection Act”.

(b) PROHIBITION ON VERTICAL PRICE FIX-
ING.—

(1) AMENDMENT TO THE SHERMAN ACT.—Sec-
tion 1 of the Sherman Act (15 U.S.C. 1) is
amended by adding after the first sentence
the following: ‘‘Any contract, combination,
conspiracy or agreement setting a minimum
price below which a product or service can-
not be sold by a retailer, wholesaler, or dis-
tributor shall violate this Act.”.
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(2) EFFECTIVE DATE.—The amendment
made by paragraph (1) shall take effect 90
days after the date of enactment of this Act.

SA 3789. Mr. BROWNBACK (for him-
self and Mr. BOND) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DobpD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of subtitle B of title X, add the
following:

SEC. 1030. EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reau may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is primarily
engaged in the sale and servicing of motor
vehicles, the leasing and servicing of motor
vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential mortgages; or

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—

(A) the extension of retail credit or retail
leases is routinely provided directly to con-
sumers; and

(B) the contract governing such extension
of retail credit or retail leases is not rou-
tinely assigned to a third-party finance or
leasing source.

(¢) NO IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of law,
the consumer financial protection functions
of the Board of Governors and the Federal
Trade Commission shall not be transferred
to the Director or the Bureau to the extent
such functions are with respect to a person
described under subsection (a).

(e) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle” means—

(A) any self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

(B) recreational boats and marine equip-
ment;

(C) motorcycles;

(D) motor homes, recreational vehicle
trailers, and slide-in campers, as those terms
are defined in sections 571.3 and 575.103 (d) of
title 49, Code of Federal Regulations, or any
successor thereto; and

(E) other vehicles that are titled and sold
through dealers.

(2) MOTOR VEHICLE DEALER.—The term
“motor vehicle dealer’” means any person or
resident in the United States, or any terri-
tory of the United States, who is licensed by
a State, a territory of the United States, or
the District of Columbia to engage in the
sale of motor vehicles.
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SA 3790. Mr. BROWNBACK (for him-
self and Mr. BOND) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of subtitle B of title X, add the
following:

SEC. 1030. EXCLUSION FOR AUTO DEALERS.

(a) IN GENERAL.—The Director and the Bu-
reaul may not exercise any rulemaking, su-
pervisory, enforcement, or any other author-
ity, including authority to order assessments
over a motor vehicle dealer that is primarily
engaged in the sale and servicing of motor
vehicles, the leasing and servicing of motor
vehicles, or both.

(b) CERTAIN FUNCTIONS EXCEPTED.—The
provisions of subsection (a) shall not apply
to any person, to the extent that such per-
son—

(1) provides consumers with any services
related to residential mortgages; or

(2) operates a line of business that involves
the extension of retail credit or retail leases
involving motor vehicles, and in which—

(A) the extension of retail credit or retail
leases is routinely provided directly to con-
sumers; and

(B) the contract governing such extension
of retail credit or retail leases is not rou-
tinely assigned to a third-party finance or
leasing source.

(¢) NO IMPACT ON PRIOR AUTHORITY.—Noth-
ing in this section shall be construed to mod-
ify, limit, or supersede the rulemaking or en-
forcement authority over motor vehicle
dealers that could be exercised by any Fed-
eral department or agency on the day before
the date of enactment of this Act.

(d) NO TRANSFER OF CERTAIN AUTHORITY.—
Notwithstanding any other provision of law,
the consumer financial protection functions
of the Board of Governors and the Federal
Trade Commission shall not be transferred
to the Director or the Bureau to the extent
such functions are with respect to a person
described under subsection (a).

(e) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle”” means any self-propelled vehicle de-
signed for transporting persons or property
on a street, highway, or other road.

(2) MOTOR VEHICLE DEALER.—The term
‘“motor vehicle dealer’” means any person
resident in the United States or any terri-
tory of the United States, licensed by a
State, a territory of the United States, or
the District of Columbia, to engage in the
sale of motor vehicles.

SA 3791. Mr. BROWNBACK (for him-
self, Mr. FEINGOLD, Mr. DURBIN, Mr.
SPECTER, and Mr. BROWN of Ohio) sub-
mitted an amendment intended to be
proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in
the financial system, to end ‘‘too big to
fail,” to protect the American taxpayer
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by ending bailouts, to protect con-
sumers from abusive financial services
practices, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 1565, after line 23, add the fol-
lowing:

TITLE XIII—CONGO CONFLICT MINERALS

SEC. 1301. DISCLOSURE TO SECURITIES AND EX-
CHANGE COMMISSION RELATING TO
COLUMBITE-TANTALITE, CAS-
SITERITE, GOLD, AND WOLFRAMITE
ORIGINATING IN DEMOCRATIC RE-
PUBLIC OF CONGO.

Section 13 of the Securities Exchange Act
of 1934 (15 U.S.C. 78m), as amended by section
763 of this Act, is further amended by adding
at the end the following new subsection:

‘‘(0) DISCLOSURES TO COMMISSION RELATING
TO COLUMBITE-TANTALITE, CASSITERITE,
GOLD, AND WOLFRAMITE ORIGINATING IN
DEMOCRATIC REPUBLIC OF CONGO.—

‘(1) IN GENERAL.—Not later than 180 days
after the date of the enactment of this sub-
section, the Commission shall promulgate
rules requiring any person described in para-
graph (2)—

““(A) to disclose annually to the Commis-
sion in a report—

‘(i) whether the columbite-tantalite, cas-
siterite, gold, or wolframite that was nec-
essary as described in paragraph (2)(A)(ii) in
the year for which such report is submitted
originated or may have originated in the
Democratic Republic of Congo or an adjoin-
ing country; and

‘“(ii) a description of the measures taken
by the person, which may include an inde-
pendent audit, to exercise due diligence on
the source and chain of custody of such co-
lumbite-tantalite, cassiterite, gold, or wolf-
ramite, or derivatives of such minerals, in
order to ensure that the activities of such
person that involve such minerals or deriva-
tives did not directly or indirectly finance or
benefit armed groups in the Democratic Re-
public of Congo or an adjoining country; and

“(B) make the information disclosed under
subparagraph (A) available to the public on
the Internet website of the person.

‘‘(2) PERSON DESCRIBED.—

‘“(A) IN GENERAL.—A person is described in
this paragraph if—

‘(i) the person is required to file reports to
the Commission under subsection (a)(2); and

‘“(ii) columbite-tantalite, cassiterite, gold,
or wolframite is necessary to the
functionality or production of a product of
such person.

‘‘(B) DERIVATIVES.—For purposes of this
paragraph, if a derivative of a mineral is nec-
essary to the functionality or production of
a product of a person, such mineral shall also
be considered material to the functionality
or production of a product of the person.

‘‘(3) REVISIONS AND WAIVERS.—The Commis-
sion shall revise or temporarily waive the re-
quirements described in paragraph (1) if the
President determines that such revision or
waiver is in the public interest.

‘“(4) TERMINATION OF DISCLOSURE REQUIRE-
MENTS.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), the requirements of para-
graph (1) shall terminate on the date that is
5 years after the date of the enactment of
this subsection.

‘(B) EXTENSION BY SECRETARY OF STATE.—
The date described in subparagraph (A) shall
be extended by 1 year for each year in which
the Secretary of State certifies that armed
parties to the ongoing armed conflict in the
Democratic Republic of Congo or adjoining
countries continue to be directly involved
and benefitting from commercial activity in-
volving columbite-tantalite, cassiterite,
gold, or wolframite.
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‘“(6) ADJOINING COUNTRY DEFINED.—In this
subsection, the term ‘adjoining country’,
with respect to the Democratic Republic of
Congo, means a country that shares an inter-
nationally recognized border with the Demo-
cratic Republic of Congo.”.

SEC. 1302. REPORT.

Not later than 2 years after the date of the
enactment of this Act, the Comptroller Gen-
eral of the United States shall submit to
Congress a report that includes the fol-
lowing:

(1) An assessment of the effectiveness of
section 13(0) of the Securities Exchange Act
of 1934, as added by section 1301, in pro-
moting peace and security in the eastern
Democratic Republic of Congo.

(2) A description of the problems, if any,
encountered by the Securities and Exchange
Commission in carrying out the provisions of
such section 13(0).

(3) A description of the adverse impacts of
carrying out the provisions of such section
13(0), if any, on communities in the eastern
Democratic Republic of Congo.

(4) Recommendations for legislative or reg-
ulatory actions that can be taken—

(A) to improve the effectiveness of the pro-
visions of such section 13(o) to promote
peace and security in the eastern Democratic
Republic of Congo;

(B) to resolve the problems described pur-
suant to paragraph (2), if any; and

(C) to mitigate the adverse impacts de-
scribed pursuant paragraph (3), if any.

SA 3792. Mrs. BOXER submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of title VII, add the following:

Subtitle C—Fiduciary Duty
SEC. 781. SECURITIES EXCHANGE ACT.

The Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.), as amended by this Act, is
further amended by inserting after section
10D, the following:

“SEC. 10E. FIDUCIARY DUTY.

‘‘(a) IN GENERAL.—Each financial services
provider shall be subject to a fiduciary duty,
the obligations of which shall depend upon
the particular facts and circumstances, to
any covered client with respect to any indi-
vidualized advice or individualized rec-
ommendation provided, directly or indi-
rectly, to such client in connection with any
transaction involving the purchase or sale
of—

‘(1) a security, as defined in section 2(a)(1)
of the Securities Act of 1933 (15 U.S.C.
TTb(a)(1));

‘“(2) any CEA-regulated financial instru-
ment; or

‘(3) any financial instrument, the value of
which is derived from a security, CEA-regu-
lated financial instrument, or other finan-
cial instrument.

“‘(b) ENFORCEMENT.—This section shall be
enforced—

‘(1) as to persons who are subject to the ju-
risdiction of a Federal functional regulator—
‘“(A) by that regulator in Federal courts;

‘(B) by the office of the Attorney General
of the United States in Federal courts; or
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“(C) by State attorneys general or State
administrative agencies in State courts; and

““(2) as to persons who are not described in
paragraph (1)—

‘“(A) by the Securities and Exchange Com-
mission or the Commodity Futures Trading
Commission in Federal courts;

‘“(B) by the office of the Attorney General
of the United States in Federal courts; or

‘“(C) by State attorneys general or State
administrative agencies in State courts.

“(c) AUTHORITY TO DEFINE DUTY.—As to
persons who are subject to the jurisdiction of
a Federal functional regulator, that regu-
lator may, by rule, define and clarify the fi-
duciary duty referred to in subsection (a)
with respect to such persons.

‘“(d) LIMITATION.—The fiduciary duty re-
ferred to in subsection (a) shall not apply to
advice that is subject to the fiduciary duty
under section 404(a) of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C.
1104(a)) in connection with a relationship
that is subject to that section.

‘‘(e) DEFINITIONS.—For purposes of this sec-
tion—

‘(1) the term ‘financial services provider’
means any person who, for compensation, is
in the business of providing advice regarding,
creating, underwriting, buying, selling, ef-
fecting transactions in or dealing in the fi-
nancial instruments described in subpara-
graphs (1), (2), or (3) of subsection (a);

‘“(2) the term ‘individualized’ means any
advice or recommendation that reflects the
particular needs or circumstances of the cov-
ered client to which it is provided;

““(3) the term ‘covered client’ means—

“‘(A) any pension plan as defined in section
3(2)(A) of the Employee Retirement and In-
come Security Act of 197 (29 TU.S.C.
1002(2)(A));

‘(B) any employee benefit plan described
under paragraph (1) or (3) of section 4(b) of
the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1003(b)(1), (3)); and

‘(C) any State and any county, munici-
pality, political subdivision, agency or in-
strumentality of a State and any Federal
agency or instrumentality thereof;

‘“(4) the term ‘CEA-regulated financial in-
strument’ means any financial instrument
regulated by the Commodity Futures Trad-
ing Commission or under the Commodity Ex-
change Act (7 U.S.C. 1 et seq.); and

‘“(b) the term ‘Federal functional regu-
lator’ means—

‘“(A) the Board of Governors of the Federal
Reserve System;

‘(B) the Office of the Comptroller of the
Currency;

‘“(C) the Board of Directors of the Federal
Deposit Insurance Corporation;

‘(D) the National Credit Union Adminis-
tration;

““(E) the Securities and Exchange Commis-
sion;

‘“(F) the Commodity Futures Trading Com-
mission;

‘(G) the Director of the Federal Housing
Finance Agency; and

‘(H) the Bureau of Consumer Financial
Protection.”.

SEC. 782. COMMODITY EXCHANGE ACT.

Section 6b of the Commodity Exchange Act
(7 U.S.C. 6b) is amended by adding at the end
the following:

“‘(e) FIDUCIARY DUTY.—

‘(1) IN GENERAL.—A financial services pro-
vider shall be subject to a fiduciary duty, the
obligations of which shall depend upon the
particular facts and circumstances, to any
covered client with respect to any individ-
ualized advice or individualized rec-
ommendation provided, directly or indi-
rectly, to such client in connection with any
transaction involving the purchase or sale
of—
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“‘(A) a security, as defined in section 2(a)(1)
of the Securities Act of 1933 (15 U.S.C.
TTb(a)(1));

‘“(B) any CEA-regulated financial instru-
ment; or

‘(C) any financial instrument the value of
which is derived from a security, CEA-regu-
lated financial instrument, or other finan-
cial instrument.

‘“(2) ENFORCEMENT.—This section shall be
enforced—

‘““(A) as to persons who are subject to the
jurisdiction of a Federal functional regu-
lator—

‘(i) by that regulator in Federal courts;

‘‘(ii) by the office the Attorney General of
the United States in Federal courts; or

‘“(iii) by State attorneys general or State
administrative agencies in State courts; and

‘(B) as to other persons—

‘(i) by the Securities and Exchange Com-
mission or the Commodity Futures Trading
Commission in Federal courts;

‘‘(ii) by the office the Attorney General of
the United State in Federal courts; or

‘‘(iii) by State attorneys general or State
administrative agencies in State courts.

*“(3) AUTHORITY TO DEFINE DUTY.—AS to per-
sons who are subject to the jurisdiction of a
Federal functional regulator, that regulator
may, by rule, define and clarify the fiduciary
duty referred to in paragraph (1) with respect
to such persons.

‘“(4) LIMITATION.—The fiduciary duty re-
ferred to in paragraph (1) shall not apply to
advice that is subject to the fiduciary duty
under section 404(a) of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C.
1104(a)) in connection with a relationship
that is subject to that section.

‘‘(5) DEFINITIONS.—For purposes of this sub-
section—

‘“(A) the term ‘financial services provider’
means any person who, for compensation, en-
gages in the business of providing advice re-
garding, creating, underwriting, buying, sell-
ing, effecting transactions in or dealing in
the financial instruments described in sub-
paragraphs (A), (B), or (C) of paragraph (1);

‘“(B) the term ‘individualized’ means any
advice or recommendation that reflects the
particular needs or circumstances of the cov-
ered client to which it is provided;

‘(C) the term ‘covered client’ means—

‘(i) any pension plan as defined in section
3(2)(A) of the Employee Retirement and In-
come Security Act of 1974 (29 TU.S.C.
1002(2)(A);

‘(ii) any employee benefit plan described
under paragraph (1) or (3) of section 4(b) of
the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1003(b)(1), (3)); and

‘“(iii) any State and any county, munici-
pality, political subdivision, agency or in-
strumentality of a State and any Federal
agency or instrumentality thereof;

‘(D) the term ‘CEA-regulated financial in-
strument’ means any financial instrument
regulated by the Commission or under this
Act; and

‘“(E) the term
lator’ means—

‘(i) the Board of Governors of the Federal
Reserve System;

‘‘(ii) the Office of the Comptroller of the
Currency;

‘“(iii) the Board of Directors of the Federal
Deposit Insurance Corporation;

‘“(iv) the National Credit Union Adminis-
tration;

‘‘(v) the Securities and Exchange Commis-
sion;

‘(vi) the Commodity Futures Trading
Commission;

‘‘(vii) the Director of the Federal Housing
Finance Agency; and

‘‘(viii) the Bureau of Consumer Financial
Protection.”.

‘Federal functional regu-
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SA 3793. Mrs. MCCASKILL submitted
an amendment intended to be proposed
by her to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail,” to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

At the end of subtitle A of title I, insert
the following:

SEC. 122. ADDITIONAL OVERSIGHT OF FINANCIAL
REGULATORY SYSTEM.

(a) COUNCIL OF INSPECTORS GENERAL ON FI-
NANCIAL OVERSIGHT.—

(1) ESTABLISHMENT AND MEMBERSHIP.—
There is established a Council of Inspectors
General on Financial Oversight (in this sec-
tion referred to as the ‘‘Council of Inspectors
General’’) chaired by the Inspector General
of the Department of the Treasury and com-
posed of the inspectors general of the fol-
lowing:

(A) The Board of Governors of the Federal
Reserve System.

(B) The Commodity Futures Trading Com-
mission.

(C) The Department of Housing and Urban
Development.

(D) The Department of the Treasury.

(E) The Federal Deposit Insurance Cor-
poration.

(F) The Federal Housing Finance Agency.

(G) The National Credit Union Administra-
tion.

(H) The Securities and Exchange Commis-
sion.

(I) The Troubled Asset Relief Program
(until the termination of the authority of
the Special Inspector General for such pro-
gram under section 121(h) of the Emergency
Economic Stabilization Act of 2008 (12 U.S.C.
5231(h))).

(2) DUTIES.—

(A) MEETINGS.—The Council of Inspectors
General shall meet not less than once each
quarter, or more frequently if the chair con-
siders it appropriate, to facilitate the shar-
ing of information among inspectors general
and to discuss the ongoing work of each in-
spector general who is a member of the
Council of Inspectors General, with a focus
on concerns that may apply to the broader
financial sector and ways to improve finan-
cial oversight.

(B) ANNUAL REPORT.—Each year the Coun-
cil of Inspectors General shall submit to the
Council and to Congress a report including—

(i) for each inspector general who is a
member of the Council of Inspectors General,
a section within the exclusive editorial con-
trol of such inspector general that highlights
the concerns and recommendations of such
inspector general in such inspector general’s
ongoing and completed work, with a focus on
issues that may apply to the broader finan-
cial sector; and

(ii) a summary of the general observations
of the Council of Inspectors General based on
the views expressed by each inspector gen-
eral as required by clause (i), with a focus on
measures that should be taken to improve fi-
nancial oversight.

(3) COUNCIL OF INSPECTORS GENERAL WORK-
ING GROUPS.—

(A) WORKING GROUPS TO EVALUATE COUN-
CIL.—

(i) CONVENING A WORKING GROUP.—The
Council of Inspectors General may, by ma-
jority vote, convene a Council of Inspectors
General Working Group to evaluate the ef-
fectiveness and internal operations of the
Council.
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(ii) PERSONNEL AND RESOURCES.—The in-
spectors general who are members of the
Council of Inspectors General may detail
staff and resources to a Council of Inspectors
General Working Group established under
this subparagraph to enable it to carry out
its duties.

(iii) REPORTS.—A Council of Inspectors
General Working Group established under
this subparagraph shall submit regular re-
ports to the Council and to Congress on its
evaluations pursuant to this subparagraph.

(B) WORKING GROUPS FOR FINANCIAL COMPA-
NIES UNDERGOING RESOLUTION.—

(1) CONVENING A WORKING GROUP.—The
Council of Inspectors General shall convene
a Council of Inspectors General Working
Group for each financial company for which
the Federal Deposit Insurance Corporation is
appointed as receiver under section 202.

(ii) PERSONNEL AND RESOURCES.—The in-
spectors general who are members of the
Council of Inspectors General may detail
staff and resources to a Council of Inspectors
General Working Group established under
this subparagraph to enable it to carry out
its duties.

(iii) REPORTS.—Not later than 270 days
after the appointment of the Federal Deposit
Insurance Corporation as receiver for the fi-
nancial company for which a Council of In-
spectors General Working Group is convened
under clause (i), such Working Group shall
submit to the primary financial regulatory
agency and to Congress a report that in-
cludes—

(I) the reasons for such financial com-
pany’s failure;

(IT) the reasons for the appointment of the
Federal Deposit Insurance Corporation as re-
ceiver for such financial company; and

(III) recommendations for preventing fu-
ture failures of financial companies.

(b) RESPONSE TO REPORT BY COUNCIL.—The
Council shall respond to the concerns raised
in the report of the Council of Inspectors
General under subsection (a)(2)(B) for such
year.

SA 3794. Mr. LEAHY (for himself, Mr.
GRASSLEY, Mr. SPECTER, and Mr. KAUF-
MAN) submitted an amendment in-
tended to be proposed by him to the
bill S. 3217, to promote the financial
stability of the United States by im-
proving accountability and trans-
parency in the financial system, to end
“too big to fail,” to protect the Amer-
ican taxpayer by ending bailouts, to
protect consumers from abusive finan-
cial services practices, and for other
purposes; which was ordered to lie on
the table; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . FINANCIAL FRAUD PROVISIONS.

(a) SENTENCING GUIDELINES.—

(1) SECURITIES FRAUD.—

(A) DIRECTIVE.—Pursuant to its authority
under section 994 of title 28, United States
Code, and in accordance with this paragraph,
the United States Sentencing Commission
shall review and amend the Federal Sen-
tencing Guidelines and policy statements ap-
plicable to persons convicted of offenses re-
lating to securities fraud or any other simi-
lar provision of law, in order to reflect the
intent of Congress that penalties for the of-
fenses be increased in comparison to those
provided on the date of enactment of this
Act under the guidelines and policy state-
ments, and appropriately account for the po-
tential and actual harm to the public and
the financial markets from the offenses.

(B) REQUIREMENTS.—In amending the Fed-
eral Sentencing Guidelines and policy state-
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ments under subparagraph (A), the United
States Sentencing Commission shall—

(i) ensure that the guidelines and policy
statements, particularly section 2B1.1(b)(14)
and section 2B1.1(b)(17) (and any successors
thereto), reflect—

(I) the serious nature of the offenses de-
scribed in subparagraph (A);

(IT) the need for an effective deterrent and
appropriate punishment to prevent the of-
fenses; and

(ITII) the effectiveness of incarceration in
furthering the objectives described in sub-
clauses (I) and (II);

(ii) consider the extent to which the guide-
lines appropriately account for the potential
and actual harm to the public and the finan-
cial markets resulting from the offenses;

(iii) ensure reasonable consistency with
other relevant directives and guidelines and
Federal statutes;

(iv) make any necessary
changes to guidelines; and

(v) ensure that the guidelines adequately
meet the purposes of sentencing, as set forth
in section 3553(a)(2) of title 18, United States
Code.

(2) FINANCIAL INSTITUTION FRAUD.—

(A) DIRECTIVE.—Pursuant to its authority
under section 994 of title 28, United States
Code, and in accordance with this paragraph,
the United States Sentencing Commission
shall review and amend the Federal Sen-
tencing Guidelines and policy statements ap-
plicable to persons convicted of fraud of-
fenses relating to financial institutions or
federally related mortgage loans and any
other similar provisions of law, to reflect the
intent of Congress that the penalties for the
offenses be increased in comparison to those
provided on the date of enactment of this
Act under the guidelines and policy state-
ments and to ensure a term of imprisonment
for offenders involved in substantial bank
frauds or other frauds relating to financial
institutions.

(B) REQUIREMENTS.—In amending the Fed-
eral Sentencing Guidelines and policy state-
ments under subparagraph (A), the United
States Sentencing Commission shall—

(i) ensure that the guidelines and policy
statements reflect—

(I) the serious nature of the offenses de-
scribed in subparagraph (A);

(IT) the need for an effective deterrent and
appropriate punishment to prevent the of-
fenses; and

(IIT) the effectiveness of incarceration in
furthering the objectives described in sub-
clauses (I) and (II);

(ii) consider the extent to which the guide-
lines appropriately account for the potential
and actual harm to the public and the finan-
cial markets resulting from the offenses;

(iii) ensure reasonable consistency with
other relevant directives and guidelines and
Federal statutes;

(iv) make any necessary
changes to guidelines; and

(v) ensure that the guidelines adequately
meet the purposes of sentencing, as set forth
in section 3553(a)(2) of title 18, United States
Code.

(b) EXTENSION OF STATUTE OF LIMITATIONS
FOR SECURITIES FRAUD VIOLATIONS.—

(1) IN GENERAL.—Chapter 213 of title 18,
United States Code, is amended by adding at
the end the following:

“§ 3301. Securities fraud offenses

‘‘(a) DEFINITION.—In this section, the term
‘securities fraud offense’ means a violation
of, or a conspiracy or an attempt to violate—

‘(1) section 1348;

‘(2) section 32(a) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78ff(a));

‘“(3) section 24 of the Securities Act of 1933
(15 U.S.C. 7x);

conforming
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‘‘(4) section 217 of the Investment Advisers
Act of 1940 (15 U.S.C. 80b-17);

‘“(5) section 49 of the Investment Company
Act of 1940 (15 U.S.C. 80a—48); or

‘“(6) section 325 of the Trust Indenture Act
of 1939 (15 U.S.C. TTyyy).

“‘(b) LIMITATION.—No person shall be pros-
ecuted, tried, or punished for a securities
fraud offense, unless the indictment is found
or the information is instituted within 6
years after the commission of the offense.”.

(2) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 213
of title 18, United States Code, is amended by
adding at the end the following:

‘3301. Securities fraud offenses.”.

(¢) FALSE CLAIMS AND INTERNATIONAL
MONEY LAUNDERING.—

(1) AMENDMENTS TO THE FALSE CLAIMS ACT
RELATING TO LIMITATIONS ON ACTIONS.—Sec-
tion 3730(h) of title 31, United States Code, is
amended—

(A) in paragraph (1), by striking ‘‘or agent
on behalf of the employee, contractor, or
agent or associated others in furtherance of
other efforts to stop 1 or more violations of
this subchapter’ and inserting ‘‘agent or as-
sociated others in furtherance of an action
under this section or other efforts to stop 1
or more violations of this subchapter’’; and

(B) by adding at the end the following:

¢“(3) LIMITATION ON BRINGING CIVIL ACTION.—
A civil action under this subsection may not
be brought more than 3 years after the date
when the retaliation occurred.”.

(2) AMENDMENTS TO THE FALSE CLAIMS ACT
RELATING TO AWARDS TO QUI TAM PLAIN-
TIFFS.—Section 3730(d)(1) of title 31, United
States Code, is amended, in the second sen-
tence, by striking ‘‘in a criminal, civil, or
administrative hearing, in a congressional,
administrative, or Government Accounting
Office report, hearing, audit, or investiga-
tion, or from the news media,” and inserting
“in a Federal criminal, civil or administra-
tive hearing in which the Government or its
agent is a party, in a congressional, Govern-
ment Accountability Office, or other Federal
audit, report, hearing or investigation, or in
the news media,”’.

(3) APPLICATION OF THE INTERNATIONAL
MONEY LAUNDERING STATUTE TO TAX EVA-
SION.—Section 1956(a)(2)(A) of title 18, United
States Code, is amended by—

(A) inserting ‘‘(i)”’ before ‘“‘with the intent
to promote’’; and

(B) adding at the end the following:

‘“(ii) with the intent to engage in conduct
constituting a violation of section 7201 or
7206 of the Internal Revenue Code of 1986;
or”.

(d) PROMOTING CRIMINAL ACCOUNTABILITY.—

(1) DEFINITIONS.—In this subsection—

(A) the terms ‘“‘Bureau’ and ‘‘Federal con-
sumer financial law’” have the meanings
given those terms in section 1002; and

(B) the term ‘‘civil investigative demand”’
has the meaning given that term in section
1051.

(2) REVIEW OF CIVIL INVESTIGATIVE DEMANDS
BY ATTORNEY GENERAL.—

(A) IN GENERAL.—Notwithstanding any
other provision of this Act, the Bureau may
not issue a civil investigative demand un-
less—

(i) the Bureau consults with the Attorney
General of the United States regarding the
civil investigative demand; and

(ii) the Attorney General determines that
issuing the civil investigative demand would
be consistent with the guidelines issued
under subparagraph (C).

(B) PERIOD FOR REVIEW.—If the Attorney
General has not made a determination de-
scribed in subparagraph (A)(ii) as of the date
that is 45 days after the date on which the
Attorney General receives a request to issue
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a civil investigative demand, the Attorney
General shall be deemed to have determined
that issuing the civil investigative demand
would be consistent with the guidelines
issued under subparagraph (C).

(C) GUIDELINES.—

(i) IN GENERAL.—Not later than 180 days
after the date of enactment of this Act, the
Attorney General, in consultation with the
Bureau, shall promulgate guidelines for par-
allel proceedings involving the Federal con-
sumer financial laws.

(ii) CONSIDERATIONS.—In  promulgating
guidelines under this subparagraph, the At-
torney General and the Bureau shall con-
sider—

(I) the significant deterrent and punitive
effects of criminal sanctions;

(IT) the ability to use a criminal conviction
as collateral estoppel in a subsequent civil
case;

(ITI) the possibility that the imposition of
civil penalties might undermine a prosecu-
tion or the severity of a subsequent criminal
sentence;

(IV) preservation of the secrecy of a crimi-
nal investigation, including the use of covert
investigative techniques;

(V) prevention of the premature discovery
of evidence by a defendant in a criminal case
through the exploitation by the defendant of
the civil discovery process;

(VI) avoidance of unnecessary litigation
issues, such as unfounded defense claims of
misuse of process in a civil or criminal ac-
tion; and

(VII) avoidance of duplicative interviews of
witnesses and subjects.

SA 3795. Mrs. FEINSTEIN submitted
an amendment intended to be proposed
by her to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail,” to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

At the end of subtitle G of title X, add the
following:

SEC. 1077. USE OF CREDIT CHECKS PROHIBITED
FOR EMPLOYMENT PURPOSES.

(a) PROHIBITION FOR EMPLOYMENT AND AD-
VERSE ACTION.—Section 604 of the Fair Cred-
it Reporting Act (15 U.S.C. 1681b) is amend-
ed—

(1) in subsection (a)(3)(B), by inserting
“within the restrictions set forth in sub-
section (b)”’ after ‘‘purposes’’;

(2) by redesignating subsections (b)
through (g) as subsections (¢) through (h), re-
spectively; and

(3) by inserting after subsection (a) the fol-
lowing new subsection:

‘“(b) USE OF CERTAIN CONSUMER REPORT
PROHIBITED FOR EMPLOYMENT PURPOSES OR
ADVERSE ACTIONS.—

‘(1) GENERAL PROHIBITION.—Except as pro-
vided in paragraph (3), a person, including a
prospective employer or current employer,
may not use a consumer report or investiga-
tive consumer report, or cause a consumer
report or investigative consumer report to be
procured, with respect to any consumer
where any information contained in the re-
port bears on the consumer’s creditworthi-
ness, credit standing, or credit capacity—

‘“(A) for employment purposes; or

‘(B) for making an adverse action, as de-
scribed in section 603(k)(1)(B)(ii).

‘“(2) SOURCE OF CONSUMER REPORT IRRELE-
VANT.—The prohibition described in para-
graph (1) shall apply even if the consumer
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consents or otherwise authorizes the pro-
curement or use of a consumer report for em-
ployment purposes or in connection with an
adverse action with respect to such con-
sumer.

‘“(3) EXCEPTIONS.—Notwithstanding the
prohibitions set forth in this subsection, and
consistent with the other provisions of this
title, an employer may use a consumer re-
port with respect to a consumer in any case
in which —

‘“(A) the consumer applies for, or currently
holds, employment that requires national se-
curity or Federal Deposit Insurance Corpora-
tion clearance;

‘(B) the consumer applies for, or currently
holds, employment with a State or local gov-
ernment agency which otherwise requires
use of a consumer report;

‘(C) the consumer applies for, or currently
holds, any management position or other po-
sition involving the handling or supervision
of, or access to, customer funds or accounts
at a financial institution (including any
credit union); and

(D) use of the consumer report with re-
spect to the consumer is otherwise required
by law.

‘(4) EFFECT ON DISCLOSURE AND NOTIFICA-
TION REQUIREMENTS.—The exceptions de-
scribed in paragraph (3) shall have no effect
on the other requirements of this title, in-
cluding requirements in regards to disclosure
and notification to a consumer when permis-
sibly using a consumer report for employ-
ment purposes or for taking an adverse ac-
tion with respect to such consumer.”.

(b) CONFORMING AMENDMENTS AND CROSS
REFERENCES.—The Fair Credit Reporting Act
(15 U.S.C. 1681 et seq.) is amended—

(1) in section 603 (15 U.S.C. 168la)—

(A) in subsection (d)(3), by striking
“604(g)(3)”’ and inserting ‘604(h)(3)”’; and

(B) in subsection (o), by striking ‘“A” and
inserting ‘‘Subject to the restrictions set
forth in section 604(b), a’’;

(2) in section 604 (15 U.S.C. 1681b)—

(A) in subsection (a), by striking ‘‘sub-
section (¢)”’ and inserting ‘‘subsection (d)’’;

(B) in subsection (c), as redesignated by
subsection (a)(2) of this section—

(i) in paragraph (2)(A), by inserting ‘‘and
subject to the restrictions set forth in sub-
section (b)”’ after ‘‘subparagraph (B)’’; and

(ii) in paragraph (3)(A), by inserting ‘‘and
subject to the restrictions set forth in sub-
section (b)”’ after ‘‘subparagraph (B)’;

(C) in subsection (d)(1), as redesignated by
subsection (a)(2) of this section, by striking
‘“‘subsection (e)” in both places it appears
and inserting ‘‘subsection (f)’’;

(D) in subsection (f), as redesignated by
subsection (a)(2) of this section—

(i) in paragraph (1), by striking ‘‘sub-
section (¢c)(1)(B)” and inserting ‘‘subsection
(AXB)’; and

(ii) in paragraph (5), by striking ‘‘sub-
section (¢)(1)(B)”’ and inserting ‘‘subsection
(M)(B);

3) in section 607(e)(3)(A) (15 TU.S.C.
1681le(e)(3)(A)), by striking ‘604(b)(H)(E){)”
and inserting ‘‘604(c)(4)(E)(i)"’;

(4) in section 609 (15 U.S.C. 1681g)—

(A) in subsection (a)(3)(C)(i), by striking
“604(b)(4)(E)(1)” and inserting
£604(c)(4)(E)({)’; and

(B) in subsection (a)(3)(C)(ii), by striking
“604(b)(4)(A)”’ and inserting ‘‘604(c)(4)(A)’;

(5) in section 613(a) (15 U.S.C. 1681k(a)), by
striking ‘‘section 604(b)(4)(A)” and inserting
‘“‘section 604(c)(4)(A)”’; and

(6) in section 615 (15 U.S.C. 1681m)—

(A) in subsection (d)(1), by striking ‘‘sec-
tion 604(c)(1)(B)” and inserting ‘‘section
604(d)(1)(B)*;

(B) in subsection (d)(1)(E), by striking
“section 604(e)”” and inserting ‘‘section
604(f)”’; and
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(C) in subsection (d)(2)(A), by striking
‘“‘section 604(e)” and inserting ‘‘section
604(f)”".

SA 3796. Mrs. FEINSTEIN submitted
an amendment intended to be proposed
by her to the bill S. 3217, to promote
the financial stability of the United
States by improving accountability
and transparency in the financial sys-
tem, to end ‘‘too big to fail,”” to protect
the American taxpayer by ending bail-
outs, to protect consumers from abu-
sive financial services practices, and
for other purposes; which was ordered
to lie on the table; as follows:

At the end of subtitle G of title X, add the
following:

SEC. 1077. STUDY AND REPORT ON PAYDAY LEND-
ING.

(a) STUDY REQUIRED.—The research unit es-
tablished by the director under section 1013
shall conduct a study on the ability of the
unemployed to access credit under reason-
able terms, including an analysis of—

(1) the effects of the practice of ‘“‘payday
lending’’ on the unemployed;

(2) the potential impacts, both positive and
negative, of using Federal or State unem-
ployment benefit checks as collateral for ob-
taining a payday loan;

(3) alternative credit options for the unem-
ployed, including the accessibility and costs
associated with such options; and

(4) such other considerations as are deter-
mined to be relevant.

(b) REPORT TO THE BUREAU.—Not later than
1 year after the date of enactment of this
Act, the research unit established under sec-
tion 1013 shall—

(1) provide to the Bureau a report on the
results of the study conducted under sub-
section (a), together with recommendations
to help the unemployed to access credit on
reasonable terms; and

(2) shall make such report available to the
public.

SA 3797. Mr. SCHUMER (for himself,
Mr. REED, and Mr. AKAKA,) submitted
an amendment intended to be proposed
to amendment SA 3739 proposed by Mr.
REID (for Mr. DobpD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts; to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1248, strike line 22 and all that fol-
lows through page 1249, line 10 and insert the
following:

(1) COVERED PERSONS.—This section shall
apply to any covered person who is not a per-
son described in section 1025(a) or 1026(a).

On page 1255, line 5, strike ‘‘(A) IN GEN-
ERAL.—The Bureau’’ and insert the fol-
lowing:

““(A) NoTIiCE.—If the Federal Trade Com-
mission is authorized to enforce any Federal
consumer financial law described in para-
graph (1), either the Bureau or the Federal
Trade Commission shall serve written notice
to the other of the intent to take any en-
forcement action, prior to initiating such an
enforcement action, except that if the Bu-
reau or the Federal Trade Commission, in
filing the action, determines that prior no-
tice is not feasible, the Bureau or the Fed-
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eral Trade Commission may provide notice
immediately upon initiating such enforce-
ment action.

‘“(B) COORDINATION.—The Bureau’.

On page 1255, line 10, strike ““(1)(A)”’.

On page 1255, line 19, strike ‘““(B)”’ and in-

sert ““(C)”.

On page 1256, line 15, strike ‘“(C)” and in-
sert ‘(D).

On page 1256, line 19, strike ‘““(D)”’ and in-
sert “(E)”.

On page 1255, line 10, strike ““‘(1)(A)”".

SA 3798. Mrs. HAGAN submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DoDpD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts; to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1235, line 12, strike ‘‘or other’ and
insert ‘‘, appropriate representatives of State
banking regulators, as such representatives
are to be designated by a selection process
determined by the State banking regulators,
and other’.

On page 1249, line 13, after ‘‘Commission’’
insert ‘‘and appropriate representatives of
State banking regulators, as such represent-
atives are to be designated by a selection
process determined by the State banking
regulators,’’.

On page 1251, line 17, after ‘‘authorities,”
insert ‘“‘including any formal committee es-
tablished by State regulators to coordinate
multi-state examinations or enforcement ef-
forts for a class of covered persons,”.

SA 3799. Mrs. HAGAN (for herself,
Mrs. HUTCHISON, Mr. CARPER, Mr.
CORNYN, and Mr. BROWN of Massachu-
setts) submitted an amendment in-
tended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr.
DopD (for himself and Mrs. LINCOLN))
to the bill S. 3217, to promote the fi-
nancial stability of the United States
by improving accountability and trans-
parency in the financial system, to end
“too big to fail,” to protect the Amer-
ican taxpayer by ending bailouts; to
protect consumers from abusive finan-
cial services practices, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 485, line 14, strike ‘“‘and” and all
that follows through line 25 and insert the
following:

(B) subject to such restrictions as the Fed-
eral banking agencies may determine, does
not include purchasing or selling, or other-
wise acquiring or disposing of, stocks, bonds,
options, commodities, derivatives, or other
financial instruments on behalf of a cus-
tomer, as part of market making activities,
or otherwise in connection with or in facili-
tation of customer relationships, including
risk-mitigating hedging activities related to
such a purchase, sale, acquisition, or dis-
posal; and

(C) does not include the investments of a
regulated insurance company, or a regulated
insurance affiliate or regulated insurance
subsidiary thereof, if—

(i) such investments are in compliance
with, and subject to, the insurance company
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investment laws, regulations, and written
guidance of the State or jurisdiction in
which each such insurance company is domi-
ciled; and

(ii) the Federal banking agencies, after
consultation with the Council and the rel-
evant insurance commissioners of the States
and territories of the United States, have
not jointly determined, after notice and
comment, that a law, a regulation, or writ-
ten guidance described in clause (i) is insuffi-
cient to accomplish the purposes of this sec-
tion; and

SA 3800. Mr. CORKER submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts; to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 94, between lines 4 and 5, insert
the following:

(4) CONSULTATION.—Before imposing pru-
dential standards or any other requirements
pursuant to this section, including notices of
deficiencies in resolution plans and more
stringent requirements or divestiture orders
resulting from such notices, that are likely
to have a significant impact on a function-
ally regulated subsidiary or depository insti-
tution subsidiary of a nonbank financial
company supervised by the Board of Gov-
ernors or a bank holding company described
in subsection (a), the Board of Governors
shall consult with each Council member that
primarily supervises any such subsidiary
with respect to any such standard or require-
ment.

SA 3801. Mr. HATCH (for himself, Mr.
ENzI, and Mr. BROWN of Massachusetts)
submitted an amendment intended to
be proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in
the financial system, to end ‘‘too big to
fail,”” to protect the American taxpayer
by ending bailouts; to protect con-
sumers from abusive financial services
practices, and for other purposes;
which was ordered to lie on the table;
as follows:

At the end of title XII,
lowing:

TITLE XIII—TREATMENT OF FANNIE MAE
AND FREDDIE MAC
SEC. 1301. PLAN ON REFORMING FANNIE MAE
AND FREDDIE MAC.

(a) IN GENERAL.—Not later than 6 months
after the date of the enactment of this Act,
the Secretary of the Treasury, the Director
of the Federal Housing Finance Agency, and
the Secretary of Housing and Urban Develop-
ment shall propose and submit to Congress a
plan to end the conservatorship of the Fed-
eral National Mortgage Association and the
Federal Home Loan Mortgage Corporation,
and to reform such entities.

(b) REQUIREMENTS.—The plan required
under subsection (a) shall be drafted so as to

insert the fol-



S3108

have the least amount of impact as possible
on—

(1) the provision of affordable housing to
underserved areas; and

(2) the cost to the taxpayer.

SA 3802. Mr. CORKER submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 124, line 9, insert after the semi-
colon, ‘“‘and”

‘“(ii) whether amendments should be made
to the Bankruptcy Code, the Federal Deposit
Insurance Act, and other insolvency laws to
enhance their effectiveness in liquidating
and reorganizing financial companies, in-
cluding whether provisions relating to quali-
fied financial contracts should be modified.”

SA 3803. Mr. MENENDEZ submitted
an amendment intended to be proposed
to amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 278 line 23, strike ‘‘$50,000,000,000’
and insert ‘“$150,000,000,000".

On page 284, between lines 10 and 11, insert
the following:

‘‘(15) LIMITATION ON USE OF FUND.—Not-
withstanding any other provision of law,
amounts in the Orderly Liquidation Fund
may not be used under any circumstances to
‘bail out’ or maintain the solvency of any
covered institution.”.

SA 3804. Mr. MENENDEZ submitted
an amendment intended to be proposed
to amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail’’, to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of subtitle A of title I, add the
following:

SEC. 122. ENHANCED DISCLOSURES.

Section 13 of the Securities Exchange Act
of 1934 (15 U.S.C. 78m) is amended by adding
at the end the following:

“(n) ENHANCED DISCLOSURES REQUIRED.—

‘(1) IN GENERAL.—The Commission shall,
by rule, with respect to each issuer that is
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subject to enhanced standards under title I
of the Restoring American Financial Sta-
bility Act of 2010, and that is required to file
periodic reports with the Commission, and
any other issuers that the Commission deter-
mines appropriate—

““(A) require each such issuer to provide,
together with its annual reports to the Com-
mission, a detailed written description of all
off balance sheet activities of the issuer and
a detailed justification for not putting each
of those activities on the balance sheet; and

“(B) pursuant to its authority under sec-
tion 13 and 15(d), require each such issuer to
disclose in each quarterly and annual filings
required by the rules of the Commission—

‘(i) the total liabilities of the issuer as of
period end and total assets as of period end;

‘“(ii) the average daily liabilities during
the measured period and average daily assets
during the measured period;

‘‘(iii) any short term borrowings, including
separately presenting securities sold under
agreements to repurchase, shown as of the
end of the period and as a daily average dur-
ing the period;

‘“(iv) a period end leverage ratio, measured
as total equity capital as of period end, di-
vided by total assets as of period end;

‘“(v) an average daily leverage ratio, meas-
ured as average daily equity capital during
the measured period, divided by average
daily assets during the measured period; and

‘“(vi) any other leverage or liquidity ratios
that the Commission determines, by rule, to
be appropriate.

‘(2) TRANSACTIONS AFFECTING FUTURE LI-
QUIDITY.—The Commission shall issue rules
requiring the disclosure of information on
transactions that were accounted for as sales
by the issuer, but have implications for fu-
ture liquidity.

‘“(3) GRAPHIC REPRESENTATIONS AUTHOR-
1ZED.—The disclosures under this subsection
may include a graphic representation of the
information required to be disclosed.”.

SA 3805. Mrs. BOXER submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1435, line 19, strike ‘‘(g)’and insert
the following:

‘(g) PROHIBITION ON STEERING
TIVES.—

‘(1) IN GENERAL.—For any loan secured by
real property or a dwelling, the total amount
of direct and indirect compensation from
any source permitted to a mortgage origi-
nator may not vary based on the terms or
conditions of the loan.

¢(2) LIMITATIONS ON FINANCING OF ORIGINA-
TION FEES AND COSTS.—

‘“(A) IN GENERAL.—For any loan secured by
real property or a dwelling, a mortgage
originator may not arrange for a consumer
to finance through the rate any origination
fee or cost except bona fide third party set-
tlement charges not retained by the creditor
or mortgage originator.

‘(B) EXCEPTION.—Notwithstanding sub-
paragraph (A), a mortgage originator may
arrange for a consumer to finance an origi-
nation fee or cost through the rate, if—
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‘(i) the mortgage originator receives no
other compensation, however denominated,
directly or indirectly, from the consumer or
any other person;

‘“(ii) the loan does not include discount
points, origination points, or rate reduction
points, however denominated, or any pay-
ment reduction fee, however denominated;

‘“(iii) the loan does not contain a prepay-
ment penalty;

‘“(iv) the total points and fees payable in
connection with the loan do not exceed 2 per-
cent of the total loan amount, where the
term ‘points and fees’ has the same meaning
as in section 103(aa)(4);

“‘(v) the loan does not allow a consumer to
defer repayment of principal or interest, or
is not otherwise deemed a ‘non-traditional
mortgage’ under guidance, advisories, or reg-
ulations prescribed by the Federal banking
agencies; and

‘“(vi) there is no other conflict of interest
between the mortgage originator and the
consumer.

‘“(3) MORTGAGE ORIGINATOR.—As used in
this subsection, the term ‘mortgage origi-
nator’'—

““(A) means any person who, for direct or
indirect compensation or gain, or in the ex-
pectation of direct or indirect compensation
or gain—

‘(i) takes a residential mortgage loan ap-
plication;

‘“(ii) assists a consumer in obtaining or ap-
plying to obtain a residential mortgage loan;
or

‘‘(iii) offers or negotiates terms of a resi-
dential mortgage loan;

‘(B) includes any person who represents to
the public, through advertising or other
means of communicating or providing infor-
mation (including the use of business cards,
stationery, brochures, signs, rate lists, or
other promotional items), that such person
can or will provide any of the services or per-
form any of the activities described in sub-
paragraph (A);

‘(C) does not include any person who is—

‘(i) not otherwise described in subpara-
graph (A) or (B), and who performs purely
administrative or clerical tasks on behalf of
a person who is described in any such sub-
paragraph; or

‘“(ii) an employee of a retailer of manufac-
tured homes who is not described in clause
(i) or (iii) of subparagraph (A), and who does
not advise a consumer on loan terms (includ-
ing rates, fees, and other costs);

‘(D) does not include a person or entity
that only performs real estate brokerage ac-
tivities and is licensed or registered in ac-
cordance with applicable State law, unless
such person or entity is compensated for per-
forming such brokerage activities by a lend-
er, a mortgage broker, or other mortgage
originator or by any agent of such lender,
mortgage broker, or other mortgage origi-
nator;

‘“(E) does not include, with respect to a
residential mortgage loan, a person, estate,
or trust that provides mortgage financing for
the sale of 1 property in any 36-month pe-
riod, provided that such loan—

‘(1) is fully amortizing;

‘‘(ii) is with respect to a sale for which the
seller determines in good faith and docu-
ments that the buyer has a reasonable abil-
ity to repay the loan;

‘“(iii) has a fixed rate or an adjustable rate
that is adjustable after 5 or more years, sub-
ject to reasonable annual and lifetime limi-
tations on interest rate increases; and

‘(iv) meets any other criteria that the
Federal banking agencies may prescribe; and

“(F) does not include a servicer or servicer
employees, agents and contractors, including
but not limited to those who offer or nego-
tiate terms of a residential mortgage loan
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for purposes of renegotiating, modifying, re-
placing and subordinating principal of exist-
ing mortgages where borrowers are behind in
their payments, in default or have a reason-
able likelihood of being in default or falling
behind.

“(h)”

SA 3806. Mr. SPECTER (for himself
and Mr. KAUFMAN), submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of title IV, insert the following:

SEC. . FIDUCIARY STANDARD OF CARE FOR
BROKER-DEALERS.

Section 15(a) of the Securities Exchange
Act of 1934 (15 U.S.C. 780(a)) is amended by
inserting at the end the following:

“(B)(A)(1) A registered broker or dealer, or
any agent, employee or other person acting
on behalf of such a broker or dealer, that
provides investment advice regarding the
purchase or sale of a security or a security
based swap, or solicits or offers to enter into,
or enters into a purchase or sale of a secu-
rity or a security-based swap, shall have a fi-
duciary duty to act in the best interests of
the investor and to disclose the specific facts
relating to any actual or reasonably antici-
pated conflict of interest relating to that se-
curity or transaction or contemplated trans-
action.

‘‘(ii) The Commission may adopt rules and
regulations to define the full scope and ap-
plication of the duty referred to in clause (i),
to grant exceptions, and to adopt safe har-
bors, if and to the extent the Commission
finds that such additional rules, regulations,
exceptions, and safe harbors are necessary or
appropriate as in the public interest or for
the protection of investors.

“(B)(1) It shall be unlawful for any person
subject to a fiduciary duty under subpara-
graph (A) to effect, directly or indirectly, by
the use of any instrumentality of interstate
commerce or of the mails, or of any facility
of any national securities exchange, any
transaction in, or to induce or attempt to in-
duce, the purchase or sale of any security or
security-based swap, if in connection with
such purchase or sale, or attempted purchase
or sale, such person willfully violates that
duty or disclosure obligation.

‘“(ii) Any person who violates clause (i)
shall be fined under title 18, United States
Code, or imprisoned not more than 25 years,
or both.”.

SA 3807. Mrs. HAGAN (for herself and
Mr. BROWN of Massachusetts) sub-
mitted an amendment intended to be
proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in
the financial system, to end ‘‘too big to
fail,”” to protect the American taxpayer
by ending bailouts, to protect con-
sumers from abusive financial services
practices, and for other purposes;
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which was ordered to lie on the table;
as follows:

On page 486, strike lines 1 through 12, and
insert the following:

(3) the term ‘‘sponsoring or investing”’,
when used with respect to a hedge fund or
private equity fund—

(A) means—

(i) serving as a general partner, managing
member, or trustee of the fund;

(ii) in any manner selecting or controlling
(or having employees, officers, directors, or
agents who constitute) a majority of the di-
rectors, trustees, or management of the
fund; or

(iii) sharing with the fund, for corporate,
marketing, promotional, or other purposes,
the same name or a variation of the same
name;

(B) includes any activity that would cause
the aggregate investment of an insured de-
pository institution, a company that con-
trols, directly or indirectly, an insured de-
pository institution or is treated as a bank
holding company for purposes of the Bank
Holding Company Act of 1956 (12 U.S.C. 1841
et seq.), or any subsidiary of such institution
or company, in hedge funds and private eq-
uity funds to exceed 10 percent of the total
Tier 1 capital (as that term is defined in sec-
tion 2(o) of the Bank Holding Company Act
of 1956 (12 U.S.C. 1841(0)) of the institution,
company, or subsidiary; and

(C) except as provided in subparagraph (B),
does not include any activity described
under this paragraph—

(i) that is conducted in connection with, or
in facilitation of, customer relationships or
on behalf of unaffiliated customers;

(ii) that is related to investing a de mini-
mis amount, as determined by the Council,
in any hedge fund or private equity fund, not
to exceed 10 percent of the total equity of
any such fund; and

(iii) for which the obligations of any hedge
or private equity funds are not guaranteed,
directly or indirectly, by any affiliate.

On page 490, strike line 9 and all that fol-
lows through page 491, line 10.

SA 3808. Mr. FRANKEN (for himself,
Mr. SCHUMER, Mr. NELSON of Florida,
Mr. WHITEHOUSE, Mr. BROWN of Ohio,
and Mr. MURRAY) submitted an amend-
ment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1006, line 7, strike ‘‘Such inaccu-
racy’’ and all that follows through line 9, and
insert the following: ‘‘Such inaccuracy ne-
cessitates changes in the way initial credit
ratings are assigned.”’.

On page 1042, strike lines 17 through 24, and
insert the following:

(a) STUDY.—Not later than 1 year after the
Credit Rating Agency Board, as established
under section 15E(w) of the Securities Ex-
change Act of 1934, begins to assign nation-
ally recognized statistical rating organiza-
tions to provide initial credit ratings, the
Comptroller General of the United States
shall conduct a study on the effectiveness of
the implementation of the changes made to
that section by section 939D of this Act, in-
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cluding the selection method by which the
Credit Rating Agency Board assigns nation-
ally recognized statistical rating organiza-
tions to provide initial credit ratings.

On page 1044, between lines 2 and 3, insert
the following:

SEC. 939D. INITIAL CREDIT RATING ASSIGN-
MENTS.

Section 15E of the Securities Exchange Act
of 1934 (15 U.S.C. 780-7), as amended by this
Act, is amended by adding at the end the fol-
lowing:

“(w)
MENTS.—

‘(1) DEFINITIONS.—In this subsection the
following definitions shall apply:

‘“‘(A) BOARD.—The term ‘Board’ means the
Credit Rating Agency Board established
under paragraph (2).

‘“(B) QUALIFIED NATIONALLY RECOGNIZED
STATISTICAL ~ RATING  ORGANIZATION.—The
term ‘qualified nationally recognized statis-
tical rating organization’, with respect to a
category of structured finance products,
means a nationally recognized statistical
rating organization that the Commission de-
termines, under paragraph (3)(B), to be quali-
fied to issue credit ratings with respect to
such category.

“(C) REGULATIONS.—

‘(1) CATEGORY OF STRUCTURED FINANCE
PRODUCTS.—

‘“(I) IN GENERAL.—The term ‘category of
structured finance products’—

‘‘(aa) shall include any asset backed secu-
rity and any structured product based on an
asset-backed security; and

““(bb) shall be further defined and expanded
by the Commission, by rule, as necessary.

““(IT) CONSIDERATIONS.—In issuing the regu-
lations required subclause (I), the Commis-
sion shall consider—

‘‘(aa) the types of issuers that issue struc-
tured finance products;

‘“‘(bb) the types of investors who purchase
structured finance products;

‘“(ce) the different categories of structured
finance products according to—

‘““(AA) the types of capital flow and legal
structure used;

‘“(BB) the types of underlying products
used; and

“(CC) the types of terms used in debt secu-
rities;

‘(dd) the different values of debt securi-
ties; and

‘‘(ee) the different numbers of units of debt
securities that are issued together.

‘“(ii) REASONABLE FEE.—The Board shall
issue regulations to define the term ‘reason-
able fee’.

‘(2) CREDIT RATING AGENCY BOARD.—

‘“‘(A) IN GENERAL.—Not later than 180 days
after the date of enactment of the Restoring
American Financial Stability Act of 2010, the
Commission shall—

‘(i) establish the Credit Rating Agency
Board, which shall be a self-regulatory orga-
nization;

‘“(ii) subject to subparagraph (C), select the
initial members of the Board; and

‘“(iii) establish a schedule to ensure that
the Board begins assigning qualified nation-
ally recognized statistical rating organiza-
tions to provide initial ratings not later than
1 year after the selection of the members of
the Board.

‘“(B) SCHEDULE.—The schedule established
under subparagraph (A)(iii) shall prescribe
when—

‘(i) the Board will conduct a study of the
securitization and ratings process and pro-
vide recommendations to the Commission;

‘“(ii) the Commission will issue rules and
regulations under this section;

‘“(iii) the Board may issue rules under this
subsection; and

‘“(iv) the Board will—

INITIAL CREDIT RATING ASSIGN-
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““(I) begin accepting applications to select
qualified national recognized statistical rat-
ing organizations; and

“(IT) begin assigning qualified national rec-
ognized statistical rating organizations to
provide initial ratings.

¢“(C) MEMBERSHIP.—

‘(1) IN GENERAL.—The Board shall initially
be composed of an odd number of members
selected from the industry, with the total
numerical membership of the Board to be de-
termined by the Commission.

¢“(ii) SPECIFICATIONS.—Of the members ini-
tially selected to serve on the Board—

“(D not less than a majority of the mem-
bers shall be representatives of the investor
industry, including both institutional and
retail investors who do not represent issuers;

““(IT1) not less than 1 member should be a
representative of the issuer industry;

‘“(ITI) not less than 1 member should be a
representative of the credit rating agency in-
dustry; and

“(IV) not less than 1 member should be an
independent member.

‘‘(iii) TERMS.—Initial members shall be ap-
pointed by the Commission for a term of 4
years.

“(iv) NOMINATION AND ELECTION OF MEM-
BERS.—

‘(I) IN GENERAL.—Prior to the expiration of
the terms of office of the initial members,
the Commission shall establish fair proce-
dures for the nomination and election of fu-
ture members of the Board.

‘“(II) MODIFICATIONS OF THE BOARD.—Prior
to the expiration of the terms of office of the
initial members, the Commission—

‘‘(aa) may increase the size of the board to
a larger odd number and adjust the length of
future terms; and

‘“(bb) shall retain the composition of mem-
bers described in clause (ii).

*(v) RESPONSIBILITIES OF MEMBERS.—Mem-
bers shall perform, at a minimum, the duties
described in this subsection.

“(vi) RULEMAKING AUTHORITY.—The Com-
mission shall, if it determines necessary and
appropriate, issue further rules and regula-
tions on the composition of the membership
of the Board and the responsibilities of the
members.

‘(D) OTHER AUTHORITIES OF THE BOARD.—
The Board shall have the authority to levy
fees from qualified nationally recognized sta-
tistical rating organization applicants, and
periodically from qualified nationally recog-
nized statistical rating organizations as nec-
essary to fund expenses of the Board.

‘“(E) REGULATION.—The Commission has
the authority to regulate the activities of
the Board, and issue any further regulations
of the Board it deems necessary, not in con-
travention with the intent of this section.

¢“(3) BOARD SELECTION OF QUALIFIED NATION-
ALLY RECOGNIZED STATISTICAL RATING ORGANI-
ZATION.—

““(A) APPLICATION.—

‘(i) IN GENERAL.—A nationally recognized
statistical rating organization may submit
an application to the Board, in such form
and manner as the Board may require, to be-
come a qualified nationally recognized sta-
tistical rating organization with respect to a
category of structured financial products.

‘‘(ii) CONTENTS.—An application submitted
under clause (i) shall contain—

“(I) information regarding the institu-
tional and technical capacity of the nation-
ally recognized statistical rating organiza-
tion to issue credit ratings;

“(II) information on whether the nation-
ally recognized statistical rating organiza-
tion has been exempted by the Commission
from any requirements under any other pro-
vision of this section; and

“(III) any additional
Board may require.

information the
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‘(iii) REJECTION OF APPLICATIONS.—The
Board may reject an application submitted
under this paragraph if the nationally recog-
nized statistical rating organization has
been exempted by the Commission from any
requirements under any other provision of
this section.

‘(B) SELECTION.—The Board shall select
qualified national recognized statistical rat-
ing organizations with respect to each cat-
egory of structured finance products from
among nationally recognized statistical rat-
ing organizations that submit applications
under subparagraph (A).

““(C) RETENTION OF STATUS AND OBLIGATIONS
AFTER SELECTION.—An entity selected as a
qualified nationally recognized statistical
rating organization shall retain its status
and obligations under the law as a nationally
recognized statistical rating organization,
and nothing in this subsection grants au-
thority to the Commission or the Board to
exempt qualified nationally recognized sta-
tistical rating organizations from obliga-
tions or requirements otherwise imposed by
Federal law on nationally recognized statis-
tical rating organizations

‘“(4) REQUESTING AN INITIAL CREDIT RAT-
ING.—An issuer that seeks an initial credit
rating for a structured finance product—

‘“(A) may not request an initial credit rat-
ing from a nationally recognized statistical
rating organization; and

‘“(B) shall submit a request for an initial
credit rating to the Board, in such form and
manner as the Board may prescribe.

““(5) ASSIGNMENT OF RATING DUTIES.—

‘““(A) IN GENERAL.—For each request re-
ceived by the Board under paragraph (4)(B),
the Board shall select a qualified nationally
recognized statistical rating organization to
provide the initial credit rating to the
issuer.

“(B) METHOD OF SELECTION.—

‘(i) IN GENERAL.—The Board shall—

‘“(I) evaluate a number of selection meth-
ods, including a lottery or rotating assign-
ment system, incorporating the factors de-
scribed in clause (ii), to reduce the conflicts
of interest that exist under the issuer-pays
model; and

‘“(IT) prescribe and publish the selection
method to be used under subparagraph (A).

‘“(ii) CONSIDERATION.—In evaluating a se-
lection method described in clause (i)(I), the
Board shall consider—

‘“(I) the information submitted by the
qualified nationally recognized statistical
rating organization under paragraph
(3)(A)(ii) regarding the institutional and
technical capacity of the qualified nation-
ally recognized statistical rating organiza-
tion to issue credit ratings;

‘“(IT) evaluations conducted under para-
graph (6);

‘“(IIT) formal feedback from institutional
and retail investors; and

‘“(IV) information from subclauses (I) and
(IT) to implement a mechanism which in-
creases or decreases assignments based on
past performance.

‘‘(iii) PROHIBITION.—The Board, in choosing
a selection method, may not use a method
that would allow for the solicitation or con-
sideration of the preferred national recog-
nized statistical rating organizations of the
issuer.

‘“(iv) ADJUSTMENT OF PROCESS.—The Board
shall issue rules describing the process by
which it can modify the assignment process
described in clause (i).

““(C) RIGHT OF REFUSAL.—

‘(i) REFUSAL.—A qualified nationally rec-
ognized statistical rating organization se-
lected under subparagraph (A) may refuse to
accept a selection for a particular request
by—
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“(I) notifying the Board of such refusal;
and

“(IT) submitting to the Board a written ex-
planation of the refusal.

‘‘(ii) SELECTION.—Upon receipt of a notifi-
cation under clause (i), the Board shall make
an additional selection under subparagraph
(A).

‘“(iii) INSPECTION REPORTS.—The Board
shall annually submit any explanations of
refusals received under clause (i)(II) to the
Commission, and such explanatory submis-
sions shall be published in the annual inspec-
tion reports required under subsection
®B)(C).

¢“(6) EVALUATION OF PERFORMANCE.—

‘““(A) IN GENERAL.—The Board shall pre-
scribe rules by which the Board will evaluate
the performance of each qualified nationally
recognized statistical rating organization,
including rules that require, at a minimum,
an annual evaluation of each qualified na-
tionally recognized statistical rating organi-
zation.

‘‘(B) CONSIDERATIONS.—The Board, in con-
ducting an evaluation under subparagraph
(A), shall consider—

‘‘(i) the results of the annual examination
conducted under subsection (p)(3);

‘(i) surveillance of credit ratings con-
ducted by the qualified nationally recognized
statistical rating organization after the
credit ratings are issued, including—

“(I) how the rated instruments perform;

‘(IT) the accuracy of the ratings provided
by the qualified nationally recognized statis-
tical rating organization as compared to the
other nationally recognized statistical rat-
ing organizations; and

‘“(IIT) the effectiveness of the methodolo-
gies used by the qualified nationally recog-
nized statistical rating organization; and

‘“(iii) any additional factors the Board de-
termines to be relevant.

¢(C) REQUEST FOR REEVALUATION.—Subject
to rules prescribed by the Board, and not less
frequently than once a year, a qualified na-
tionally recognized statistical rating organi-
zation may request that the Board conduct
an evaluation under this paragraph.

‘(D) DISCLOSURE.—The Board shall make
the evaluations conducted under this para-
graph available to Congress.

“(7) RATING FEES CHARGED TO ISSUERS.—

“(A) LIMITED TO REASONABLE FEES.—A
qualified nationally recognized statistical
rating organization shall charge an issuer a
reasonable fee, as determined by the Com-
mission, for an initial credit rating provided
under this section.

‘“(B) FEES.—Fees may be determined by
the qualified national recognized statistical
rating organizations unless the Board deter-
mines it is necessary to issue rules on fees.

‘(8) NO PROHIBITION ON ADDITIONAL RAT-
INGS.—Nothing in this section shall prohibit
an issuer from requesting or receiving addi-
tional credit ratings with respect to a debt
security, if the initial credit rating is pro-
vided in accordance with this section.

‘(9) NO PROHIBITION ON INDEPENDENT RAT-
INGS OFFERED BY NATIONALLY RECOGNIZED
STATISTICAL RATING ORGANIZATIONS.—

‘“(A) IN GENERAL.—Nothing in this section
shall prohibit a nationally recognized statis-
tical rating organization from independently
providing a credit rating with respect to a
debt security, if—

‘(i) the nationally recognized statistical
rating organization does not enter into a
contract with the issuer of the debt security
to provide the initial credit rating; and

‘“(ii) the nationally recognized statistical
rating organization is not paid by the issuer
of the debt security to provide the initial
credit rating.

‘‘(B) RULE OF CONSTRUCTION.—For purposes
of this section, a credit rating described in
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subparagraph (A) may not be construed to be
an initial credit rating.

¢(10) PUBLIC COMMUNICATIONS.—Any com-
munications made with the public by an
issuer with respect to the credit rating of a
debt security shall clearly specify whether
the credit rating was made by—

““(A) a qualified nationally recognized sta-
tistical rating organization selected under
paragraph (5)(A) to provide the initial credit
rating for such debt security; or

‘““(B) a nationally recognized statistical
rating organization not selected under para-
graph (5)(A).

¢‘(11) PROHIBITION ON MISREPRESENTATION.—
With respect to a debt security, it shall be
unlawful for any person to misrepresent any
subsequent credit rating provided for such
debt security as an initial credit rating pro-
vided for such debt security by a qualified
nationally recognized statistical rating orga-
nization selected under paragraph (5)(A).

¢“(12) INITIAL CREDIT RATING REVISION AFTER
MATERIAL CHANGE IN CIRCUMSTANCE.—If the
Board determines that it is necessary or ap-
propriate in the public interest or for the
protection of investors, the Board may issue
regulations requiring that an issuer that has
received an initial credit rating under this
subsection request a revised initial credit
rating, using the same method as provided
under paragraph (4), each time the issuer ex-
periences a material change in cir-
cumstances, as defined by the Board.

¢“(13) CONFLICTS.—

‘“(A) MEMBERS OR EMPLOYEES OF THE
BOARD.—

‘(i) LOAN OF MONEY OR SECURITIES PROHIB-
ITED.—

‘() IN GENERAL.—A member or employee
of the Board shall not accept any loan of
money or securities, or anything above
nominal value, from any nationally recog-
nized statistical rating organization, issuer,
or investor.

‘(II) EXCEPTION.—The prohibition in sub-
clause (I) does not apply to a loan made in
the context of disclosed, routine banking and
brokerage agreements, or a loan that is
clearly motivated by a personal or family re-
lationship.

(i) EMPLOYMENT NEGOTIATIONS PROHIBI-
TION.—A member or employee of the Board
shall not engage in employment negotiations
with any nationally recognized statistical
rating organization, issuer, or investor, un-
less the member or employee—

““(I) discloses the negotiations immediately
upon initiation of the negotiations; and

“(IT) recuses himself from all proceedings
concerning the entity involved in the nego-
tiations until termination of negotiations or
until termination of his employment by the
Board, if an offer of employment is accepted.

*(B) CREDIT ANALYSTS.—

‘(i) IN GENERAL.—A credit analyst of a
qualified nationally recognized statistical
rating organization shall not accept any loan
of money or securities, or anything above
nominal value, from any issuer or investor.

‘“(ii) EXCEPTION.—The prohibition de-
scribed in clause (i) does not apply to a loan
made in the context of disclosed, routine
banking and brokerage agreements, or a loan
that is clearly motivated by a personal or
family relationship.

¢“(14) EVALUATION OF CREDIT RATING AGENCY
BOARD.—Not later than 5 years after the date
that the Board begins assigning qualified na-
tionally recognized statistical rating organi-
zations to provide initial ratings, the Com-
mission shall submit to Congress a report
that provides recommendations of—

‘“(A) the continuation of the Board;

“(B) any modification to the procedures of
the Board; and

‘“(C) modifications to the provisions in this
subsection.”.

CONGRESSIONAL RECORD — SENATE

SA 3809. Mr. INOUYE (for himself,
Mr. COCHRAN, Mr. DURBIN, Ms. COLLINS,
Mr. BYRD, Mr. HARKIN, and Mr.
VOINOVICH) submitted an amendment
intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr.
DopD (for himself and Mrs. LINCOLN))
to the bill S. 3217, to promote the fi-
nancial stability of the United States
by improving accountability and trans-
parency in the financial system, to end
“too big to fail,” to protect the Amer-
ican taxpayer by ending bailouts, to
protect consumers from abusive finan-
cial services practices, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 1171, strike line 6 and all that fol-
lows through page 1187, line 9.

SA 3810. Mr. DORGAN (for himself
and Mr. GRASSLEY), submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1533, line 5, strike ‘‘Section’ and
insert the following:

‘‘(a) IN GENERAL.—The Board of Governors
shall disclose to Congress and to the public,
with respect to any emergency financial as-
sistance provided during the 5-year period
preceding the date of enactment of this Act
under the authority of the Board of Gov-
ernors in the third undesignated paragraph
of section 13 of the Federal Reserve Act (12
U.S.C. 343)—

‘(1) the name of each financial company
that received such assistance;

“(2) the value or amount and description of
the emergency assistance provided, includ-
ing loans to investment banks from the Fed-
eral Reserve discount lending program or
special purpose entities;

‘“(3) the date on which the financial assist-
ance was provided;

‘“(4) the terms and conditions for the emer-
gency assistance; and

‘“(5) a full description of any collateral re-
quired by the Board of Governors and se-
cured from the recipients of such emergency
assistance.

““(b) PUBLIC DISCLOSURE.—Section”.

SA 3811. Mr. DORGAN (for himself,
Mr. FEINGOLD, and Mr. KAUFMAN) sub-
mitted an amendment intended to be
proposed by him to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 29, line 14, strike ‘‘and” and all
that follows through ‘‘annually report’” on
line 15 and insert the following:
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‘(M) identify all financial institutions
that have domestic or international (or both)
operations or activities of a significant size,
scope, nature, scale, concentration, volume,
frequency of transactions, or in any other
manner or method, resulting or arising from
stand alone operations or activities individ-
ually, or as a mix or combination of such
international operations or activities that
may pose a grave threat to the financial sta-
bility of the United States; and

“(N) annually report”’.

On page 33, strike line 3 and all that fol-
lows through page 61, line 12 and insert the
following:

SEC. 113. AUTHORITY TO REQUIRE SUPERVISION
AND REGULATION OF CERTAIN
NONBANK FINANCIAL COMPANIES.

(a) U.S. NONBANK FINANCIAL COMPANIES SU-
PERVISED BY THE BOARD OF GOVERNORS.—

(1) DETERMINATION.—The Council, on a
nondelegable basis and by a vote of 50 per-
cent or more of the members then serving,
shall determine that a U.S. nonbank finan-
cial company shall be supervised by the
Board of Governors and shall be subject to
this Act, if the Council determines that ma-
terial financial distress at the U.S. nonbank
financial company would pose a threat to the
financial stability of the United States or
such company has significant international
operations or activities.

(2) CONSIDERATIONS.—Each determination
under paragraph (1) shall be based on a con-
sideration by the Council of—

(A) the degree of leverage of the company;

(B) the amount and nature of the financial
assets of the company;

(C) the amount and types of the liabilities
of the company, including the degree of reli-
ance on short-term funding;

(D) the extent and types of the off-balance-
sheet exposures of the company;

(E) the extent and types of the trans-
actions and relationships of the company
with other significant nonbank financial
companies and significant bank holding com-
panies;

(F') the importance of the company as a
source of credit for households, businesses,
and State and local governments and as a
source of liquidity for the United States fi-
nancial system;

(G) the recommendation, if any, of a mem-
ber of the Council;

(H) the operation of, or ownership interest
in, any clearing, settlement, or payment
business of the company;

(I) the extent to which—

(i) assets are managed rather than owned
by the company; and

(ii) ownership of assets under management
is diffuse; and

(J) any other factors that the Council
deems appropriate.

(b) FOREIGN NONBANK FINANCIAL COMPANIES
SUPERVISED BY THE BOARD OF GOVERNORS.—

(1) DETERMINATION.—The Council, on a
nondelegable basis and by a vote of 50 per-
cent of the members then serving, shall de-
termine that a foreign nonbank financial
company that has substantial assets or oper-
ations in the United States shall be super-
vised by the Board of Governors and shall be
subject to this Act, if the Council determines
that material financial distress at the for-
eign nonbank financial company would pose
a threat to the financial stability of the
United States, or such company has signifi-
cant international operations or activities.

(2) CONSIDERATIONS.—Each determination
under paragraph (1) shall be based on a con-
sideration by the Council of—

(A) the degree of leverage of the company;

(B) the amount and nature of the United
States financial assets of the company;

(C) the amount and types of the liabilities
of the company used to fund activities and
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operations in the United States, including
the degree of reliance on short-term funding;

(D) the extent of the United States-related
off-balance-sheet exposure of the company;

(E) the extent and type of the transactions
and relationships of the company with other
significant nonbank financial companies and
bank holding companies;

(F') the importance of the company as a
source of credit for United States house-
holds, businesses, and State and local gov-
ernments, and as a source of liquidity for the
United States financial system;

(G) the recommendation, if any, of a mem-
ber of the Council;

(H) the extent to which—

(i) assets are managed rather than owned
by the company; and

(ii) ownership of assets under management
is diffuse; and

(I) any other factors that the Council
deems appropriate.

() REEVALUATION AND RESCISSION.—The
Council shall—

(1) not less frequently than annually, re-
evaluate each determination made under
subsections (a) and (b) with respect to each
nonbank financial company supervised by
the Board of Governors; and

(2) rescind any such determination, if the
Council, by a vote of not fewer than %5 of the
members then serving, including an affirma-
tive vote by the Chairperson, determines
that the nonbank financial company no
longer meets the standards under subsection
(a) or (b), as applicable.

(d) NOTICE AND OPPORTUNITY FOR HEARING
AND FINAL DETERMINATION.—

(1) IN GENERAL.—The Council shall provide
to a nonbank financial company written no-
tice of a proposed determination of the Coun-
cil, including an explanation of the basis of
the proposed determination of the Council,
that such nonbank financial company shall
be supervised by the Board of Governors and
shall be subject to prudential standards in
accordance with this title.

(2) HEARING.—Not later than 30 days after
the date of receipt of any notice of a pro-
posed determination under paragraph (1), the
nonbank financial company may request, in
writing, an opportunity for a written or oral
hearing before the Council to contest the
proposed determination. Upon receipt of a
timely request, the Council shall fix a time
(not later than 30 days after the date of re-
ceipt of the request) and place at which such
company may appear, personally or through
counsel, to submit written materials (or, at
the sole discretion of the Council, oral testi-
mony and oral argument).

(3) FINAL DETERMINATION.—Not later than
60 days after the date of a hearing under
paragraph (2), the Council shall notify the
nonbank financial company of the final de-
termination of the Council, which shall con-
tain a statement of the basis for the decision
of the Council.

(4) NO HEARING REQUESTED.—If a nonbank
financial company does not make a timely
request for a hearing, the Council shall no-
tify the nonbank financial company, in writ-
ing, of the final determination of the Council
under subsection (a) or (b), as applicable, not
later than 10 days after the date by which
the company may request a hearing under
paragraph (2).

(e) EMERGENCY EXCEPTION.—

(1) IN GENERAL.—The Council may waive or
modify the requirements of subsection (d)
with respect to a nonbank financial com-
pany, if the Council determines, by a vote of
not fewer than %3 of the members then serv-
ing, including an affirmative vote by the
Chairperson, that such waiver or modifica-
tion is necessary or appropriate to prevent
or mitigate threats posed by the nonbank fi-
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nancial company to the financial stability of
the United States.

(2) NoTICE.—The Council shall provide no-
tice of a waiver or modification under this
paragraph to the nonbank financial company
concerned as soon as practicable, but not
later than 24 hours after the waiver or modi-
fication is granted.

(3) OPPORTUNITY FOR HEARING.—The Coun-
cil shall allow a nonbank financial company
to request, in writing, an opportunity for a
written or oral hearing before the Council to
contest a waiver or modification under this
paragraph, not later than 10 days after the
date of receipt of notice of the waiver or
modification by the company. Upon receipt
of a timely request, the Council shall fix a
time (not later than 15 days after the date of
receipt of the request) and place at which the
nonbank financial company may appear, per-
sonally or through counsel, to submit writ-
ten materials (or, at the sole discretion of
the Council, oral testimony and oral argu-
ment).

(4) NOTICE OF FINAL DETERMINATION.—Not
later than 30 days after the date of any hear-
ing under paragraph (3), the Council shall no-
tify the subject nonbank financial company
of the final determination of the Council
under this paragraph, which shall contain a
statement of the basis for the decision of the
Council.

(f) CoNSULTATION.—The Council shall con-
sult with the primary financial regulatory
agency, if any, for each nonbank financial
company or subsidiary of a nonbank finan-
cial company that is being considered for su-
pervision by the Board of Governors under
this section before the Council makes any
final determination with respect to such
nonbank financial company under subsection
(a), (b), or ().

(g) JUDICIAL REVIEW.—If the Council makes
a final determination under this section with
respect to a nonbank financial company,
such nonbank financial company may, not
later than 30 days after the date of receipt of
the notice of final determination under sub-
section (d)(3) or (e)(4), bring an action in the
United States district court for the judicial
district in which the home office of such
nonbank financial company is located, or in
the United States District Court for the Dis-
trict of Columbia, for an order requiring that
the final determination be rescinded, and the
court shall, upon review, dismiss such action
or direct the final determination to be re-
scinded. Review of such an action shall be
limited to whether the final determination
made under this section was arbitrary and
capricious.

SEC. 114. REGISTRATION OF NONBANK FINAN-
CIAL COMPANIES SUPERVISED BY
THE BOARD OF GOVERNORS.

Not later than 180 days after the date of a
final Council determination under section
113 that a nonbank financial company is to
be supervised by the Board of Governors,
such company shall register with the Board
of Governors, on forms prescribed by the
Board of Governors, which shall include such
information as the Board of Governors, in
consultation with the Council, may deem
necessary or appropriate to carry out this
title.

SEC. 115. ENHANCED SUPERVISION AND PRUDEN-
TIAL STANDARDS FOR NONBANK FI-
NANCIAL COMPANIES SUPERVISED
BY THE BOARD OF GOVERNORS AND
CERTAIN BANK HOLDING COMPA-
NIES.

(a) IN GENERAL.—

(1) PURPOSE.—In order to prevent or miti-
gate risks to the financial stability of the
United States that could arise from the ma-
terial financial distress or failure of large,
interconnected financial institutions, the
Council may make recommendations to the

May 4, 2010

Board of Governors concerning the establish-
ment and refinement of prudential standards
and reporting and disclosure requirements
applicable to nonbank financial companies
supervised by the Board of Governors and
large, interconnected bank holding compa-
nies, that—

(A) are more stringent than those applica-
ble to other nonbank financial companies
and bank holding companies that do not
present similar risks to the financial sta-
bility of the United States; and

(B) increase in stringency, based on the
considerations identified in subsection (b)(3).

(2) LIMITATION ON BANK HOLDING COMPA-
NIES.—Any standards recommended under
subsections (b) through (f) shall not apply to
any bank holding company with total con-
solidated assets of less than $50,000,000,000.
The Council may recommend an asset
threshold greater than $50,000,000,000 for the
applicability of any particular standard
under those subsections.

(b) DEVELOPMENT OF PRUDENTIAL STAND-
ARDS.—

(1) IN GENERAL.—The recommendations of
the Council under subsection (a) may in-
clude—

(A) risk-based capital requirements;

(B) leverage limits;

(C) liquidity requirements;

(D) resolution plan and credit exposure re-
port requirements;

(E) concentration limits;

(F') a contingent capital requirement;

(G) enhanced public disclosures; and

(H) overall risk management requirements.

(2) PRUDENTIAL STANDARDS FOR FOREIGN FI-
NANCIAL COMPANIES.—In making rec-
ommendations concerning the standards set
forth in paragraph (1) that would apply to
foreign nonbank financial companies super-
vised by the Board of Governors or foreign-
based bank holding companies, the Council
shall give due regard to the principle of na-
tional treatment and competitive equity.

(3) CONSIDERATIONS.—In making rec-
ommendations concerning prudential stand-
ards under paragraph (1), the Council shall—

(A) take into account differences among
nonbank financial companies supervised by
the Board of Governors and bank holding
companies described in subsection (a), based
on—

(i) the factors described in subsections (a)
and (b) of section 113;

(ii) whether the company owns an insured
depository institution;

(iii) nonfinancial activities and affiliations
of the company; and

(iv) any other factors that the Council de-
termines appropriate; and

(B) to the extent possible, ensure that
small changes in the factors listed in sub-
sections (a) and (b) of section 113 would not
result in sharp, discontinuous changes in the
prudential standards established under para-
graph (1).

(¢) CONTINGENT CAPITAL.—

(1) STUDY REQUIRED.—The Council shall
conduct a study of the feasibility, benefits,
costs, and structure of a contingent capital
requirement for nonbank financial compa-
nies supervised by the Board of Governors
and bank holding companies described in
subsection (a), which study shall include—

(A) an evaluation of the degree to which
such requirement would enhance the safety
and soundness of companies subject to the
requirement, promote the financial stability
of the United States, and reduce risks to
United States taxpayers;

(B) an evaluation of the characteristics
and amounts of convertible debt that should
be required;

(C) an analysis of potential prudential
standards that should be used to determine
whether the contingent capital of a company
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would be converted to equity in times of fi-
nancial stress;

(D) an evaluation of the costs to compa-
nies, the effects on the structure and oper-
ation of credit and other financial markets,
and other economic effects of requiring con-
tingent capital;

(E) an evaluation of the effects of such re-
quirement on the international competitive-
ness of companies subject to the requirement
and the prospects for international coordina-
tion in establishing such requirement; and

(F) recommendations for implementing
regulations.

(2) REPORT.—The Council shall submit a re-
port to Congress regarding the study re-
quired by paragraph (1) not later than 2
years after the date of enactment of this
Act.

(3) RECOMMENDATIONS.—

(A) IN GENERAL.—Subsequent to submitting
a report to Congress under paragraph (2), the
Council may make recommendations to the
Board of Governors to require any nonbank
financial company supervised by the Board
of Governors and any bank holding company
described in subsection (a) to maintain a
minimum amount of long-term hybrid debt
that is convertible to equity in times of fi-
nancial stress.

(B) FACTORS TO CONSIDER.—In making rec-
ommendations under this subsection, the
Council shall consider—

(i) an appropriate transition period for im-
plementation of a conversion under this sub-
section;

(ii) the factors described in subsection
(0)(3);

(iii) capital requirements applicable to a
nonbank financial company supervised by
the Board of Governors or a bank holding
company described in subsection (a), and
subsidiaries thereof;

(iv) results of the study required by para-
graph (1); and

(v) any other factor that the Council deems
appropriate.

(d) RESOLUTION PLAN AND CREDIT EXPOSURE
REPORTS.—

(1) RESOLUTION PLAN.—The Council may
make recommendations to the Board of Gov-
ernors concerning the requirement that each
nonbank financial company supervised by
the Board of Governors and each bank hold-
ing company described in subsection (a) re-
port periodically to the Council, the Board of
Governors, and the Corporation, the plan of
such company for rapid and orderly resolu-
tion in the event of material financial dis-
tress or failure.

(2) CREDIT EXPOSURE REPORT.—The Council
may make recommendations to the Board of
Governors concerning the advisability of re-
quiring each nonbank financial company su-
pervised by the Board of Governors and bank
holding company described in subsection (a)
to report periodically to the Council, the
Board of Governors, and the Corporation
on—

(A) the nature and extent to which the
company has credit exposure to other signifi-
cant nonbank financial companies and sig-
nificant bank holding companies; and

(B) the nature and extent to which other
such significant nonbank financial compa-
nies and significant bank holding companies
have credit exposure to that company.

(e) CONCENTRATION LIMITS.—In order to
limit the risks that the failure of any indi-
vidual company could pose to nonbank finan-
cial companies supervised by the Board of
Governors or bank holding companies de-
scribed in subsection (a), the Council may
make recommendations to the Board of Gov-
ernors to prescribe standards to limit such
risks, as set forth in section 165.

(f) ENHANCED PUBLIC DISCLOSURES.—The
Council may make recommendations to the
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Board of Governors to require periodic public
disclosures by bank holding companies de-
scribed in subsection (a) and by nonbank fi-
nancial companies supervised by the Board
of Governors, in order to support market
evaluation of the risk profile, capital ade-
quacy, and risk management capabilities
thereof.

SEC. 116. REPORTS.

(a) IN GENERAL.—Subject to subsection (b),
the Council, acting through the Office of Fi-
nancial Research, may require a bank hold-
ing company with total consolidated assets
of $50,000,000,000 or greater or a nonbank fi-
nancial company supervised by the Board of
Governors, and any subsidiary thereof, to
submit certified reports to keep the Council
informed as to—

(1) the financial condition of the company;

(2) systems for monitoring and controlling
financial, operating, and other risks;

(3) transactions with any subsidiary that is
a depository institution; and

(4) the extent to which the activities and
operations of the company and any sub-
sidiary thereof, could, under adverse cir-
cumstances, have the potential to disrupt fi-
nancial markets or affect the overall finan-
cial stability of the United States.

(b) USE OF EXISTING REPORTS.—

(1) IN GENERAL.—For purposes of compli-
ance with subsection (a), the Council, acting
through the Office of Financial Research,
shall, to the fullest extent possible, use—

(A) reports that a bank holding company,
nonbank financial company supervised by
the Board of Governors, or any functionally
regulated subsidiary of such company has
been required to provide to other Federal or
State regulatory agencies;

(B) information that is otherwise required
to be reported publicly; and

(C) externally audited financial
ments.

(2) AVAILABILITY.—Each bank holding com-
pany described in subsection (a) and nonbank
financial company supervised by the Board
of Governors, and any subsidiary thereof,
shall provide to the Council, at the request
of the Council, copies of all reports referred
to in paragraph (1).

(3) CONFIDENTIALITY.—The Council shall
maintain the confidentiality of the reports
obtained under subsection (a) and paragraph
(1)(A) of this subsection.

SEC. 117. TREATMENT OF CERTAIN COMPANIES
THAT CEASE TO BE BANK HOLDING
COMPANIES.

(a) APPLICABILITY.—This section shall
apply to any entity or a successor entity
that—

(1) was a bank holding company having
total consolidated assets equal to or greater
than $50,000,000,000 as of January 1, 2010; and

(2) received financial assistance under or
participated in the Capital Purchase Pro-
gram established under the Troubled Asset
Relief Program authorized by the Emergency
Economic Stabilization Act of 2008.

(b) TREATMENT.—If an entity described in
subsection (a) ceases to be a bank holding
company at any time after January 1, 2010,
then such entity shall be treated as a
nonbank financial company supervised by
the Board of Governors, as if the Council had
made a determination under section 113 with
respect to that entity.

(c) APPEAL.—

(1) REQUEST FOR HEARING.—ADN entity may
request, in writing, an opportunity for a
written or oral hearing before the Council to
appeal its treatment as a nonbank financial
company supervised by the Board of Gov-
ernors in accordance with this section. Upon
receipt of the request, the Council shall fix a
time (not later than 30 days after the date of
receipt of the request) and place at which
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such entity may appear, personally or
through counsel, to submit written mate-
rials (or, at the sole discretion of the Coun-
cil, oral testimony and oral argument).

(2) DECISION.—

(A) PROPOSED DECISION.—Not later than 60
days after the date of a hearing under para-
graph (1), the Council shall submit a report
to, and may testify before, the Committee on
Banking, Housing, and Urban Affairs of the
Senate and the Committee on Financial
Services of the House of Representatives on
the proposed decision of the Council regard-
ing an appeal under paragraph (1), which re-
port shall include a statement of the basis
for the proposed decision of the Council.

(B) NOTICE OF FINAL DECISION.—The Council
shall notify the subject entity of the final
decision of the Council regarding an appeal
under paragraph (1), which notice shall con-
tain a statement of the basis for the final de-
cision of the Council, not later than 60 days
after the later of—

(i) the date of the submission of the report
under subparagraph (A); or

(ii) if the Committee on Banking, Housing,
and Urban Affairs of the Senate or the Com-
mittee on Financial Services of the House of
Representatives holds one or more hearings
regarding such report, the date of the last
such hearing.

(C) CONSIDERATIONS.—In making a decision
regarding an appeal under paragraph (1), the
Council shall consider whether the company
meets the standards under section 113(a) or
113(b), as applicable, and the definition of the
term ‘‘nonbank financial company’ under
section 102. The decision of the Council shall
be final, subject to the review under para-
graph (3).

(3) REVIEW.—If the Council denies an ap-
peal under this subsection, the Council shall,
not less frequently than annually, review
and reevaluate the decision.

SEC. 118. COUNCIL FUNDING.

Any expenses of the Council shall be treat-
ed as expenses of, and paid by, the Office of
Financial Research.

SEC. 119. RESOLUTION OF SUPERVISORY JURIS-
DICTIONAL DISPUTES AMONG MEM-
BER AGENCIES.

(a) REQUEST FOR DISPUTE RESOLUTION.—
The Council shall resolve a dispute among 2
or more member agencies, if—

(1) a member agency has a dispute with an-
other member agency about the respective
jurisdiction over a particular bank holding
company, nonbank financial company, or fi-
nancial activity or product (excluding mat-
ters for which another dispute mechanism
specifically has been provided under Federal
law);

(2) the Council determines that the dis-
puting agencies cannot, after a demonstrated
good faith effort, resolve the dispute without
the intervention of the Council; and

(3) any of the member agencies involved in
the dispute—

(A) provides all other disputants prior no-
tice of the intent to request dispute resolu-
tion by the Council; and

(B) requests in writing, not earlier than 14
days after providing the notice described in
subparagraph (A), that the Council resolve
the dispute.

(b) CoUNcCIL DECISION.—The Council shall
resolve each dispute described in subsection
(a)—

(1) within a reasonable time after receiving
the dispute resolution request;

(2) after consideration of relevant informa-
tion provided by each agency party to the
dispute; and

(3) by agreeing with 1 of the disputants re-
garding the entirety of the matter, or by de-
termining a compromise position.

(c) FORM AND BINDING EFFECT.—A Council
decision under this section shall—
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(1) be in writing;

(2) include an explanation of the reasons
therefor; and

(3) be binding on all Federal agencies that
are parties to the dispute.

SEC. 120. ADDITIONAL STANDARDS APPLICABLE
TO ACTIVITIES OR PRACTICES FOR
FINANCIAL STABILITY PURPOSES.

(a) IN GENERAL.—The Council may issue
recommendations to the primary financial
regulatory agencies to apply new or height-
ened standards and safeguards, including
standards enumerated in section 115, for a fi-
nancial activity or practice conducted by
bank holding companies or nonbank finan-
cial companies under their respective juris-
dictions, if the Council determines that the
conduct of such activity or practice could
create or increase the risk of significant li-
quidity, credit, or other problems spreading
among bank holding companies and nonbank
financial companies or the financial markets
of the United States.

(b) PROCEDURE FOR RECOMMENDATIONS TO
REGULATORS.—

(1) NOTICE AND OPPORTUNITY FOR COM-
MENT.—The Council shall consult with the
primary financial regulatory agencies and
provide notice to the public and opportunity
for comment for any proposed recommenda-
tion that the primary financial regulatory
agencies apply new or heightened standards
and safeguards for a financial activity or
practice.

(2) CRITERIA.—The new or heightened
standards and safeguards for a financial ac-
tivity or practice recommended under para-
graph (1)—

(A) shall take costs to long-term economic
growth into account; and

(B) may include prescribing the conduct of
the activity or practice in specific ways
(such as by limiting its scope, or applying
particular capital or risk management re-
quirements to the conduct of the activity) or
prohibiting the activity or practice.

(¢) IMPLEMENTATION OF RECOMMENDED
STANDARDS.—

(1) ROLE OF PRIMARY FINANCIAL REGU-
LATORY AGENCY.—

(A) IN GENERAL.—Each primary financial
regulatory agency may impose, require re-
ports regarding, examine for compliance
with, and enforce standards in accordance
with this section with respect to those enti-
ties for which it is the primary financial reg-
ulatory agency.

(B) RULE OF CONSTRUCTION.—The authority
under this paragraph is in addition to, and
does not limit, any other authority of a pri-
mary financial regulatory agency. Compli-
ance by an entity with actions taken by a
primary financial regulatory agency under
this section shall be enforceable in accord-
ance with the statutes governing the respec-
tive jurisdiction of the primary financial
regulatory agency over the entity, as if the
agency action were taken under those stat-
utes.

(2) IMPOSITION OF STANDARDS.—The pri-
mary financial regulatory agency shall im-
pose the standards recommended by the
Council in accordance with subsection (a), or
similar standards that the Council deems ac-
ceptable, or shall explain in writing to the
Council, not later than 90 days after the date
on which the Council issues the rec-
ommendation, why the agency has deter-
mined not to follow the recommendation of
the Council.

(d) REPORT TO CONGRESS.—The Council
shall report to Congress on—

(1) any recommendations issued by the
Council under this section;

(2) the implementation of, or failure to im-
plement such recommendation on the part of
a primary financial regulatory agency; and

(3) in any case in which no primary finan-
cial regulatory agency exists for the
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nonbank financial company conducting fi-
nancial activities or practices referred to in
subsection (a), recommendations for legisla-
tion that would prevent such activities or
practices from threatening the stability of
the financial system of the United States.

(e) EFFECT OF RESCISSION OF IDENTIFICA-
TION.—

(1) NoTICE.—The Council may recommend
to the relevant primary financial regulatory
agency that a financial activity or practice
no longer requires any standards or safe-
guards implemented under this section.

(2) DETERMINATION OF PRIMARY FINANCIAL
REGULATORY AGENCY TO CONTINUE.—

(A) IN GENERAL.—Upon receipt of a rec-
ommendation under paragraph (1), a primary
financial regulatory agency that has im-
posed standards under this section shall de-
termine whether standards that it has im-
posed under this section should remain in ef-
fect.

(B) APPEAL PROCESS.—Each primary finan-
cial regulatory agency that has imposed
standards under this section shall promul-
gate regulations to establish a procedure
under which entities under its jurisdiction
may appeal a determination by such agency
under this paragraph that standards imposed
under this section should remain in effect.
SEC. 121. MITIGATION OF RISKS TO FINANCIAL

STABILITY.

(a) MITIGATORY ACTIONS FOR COMPANIES
WITHOUT SIGNIFICANT INTERNATIONAL OPER-
ATIONS.—

(1) IN GENERAL.—If the Council determines
that a bank holding company with total con-
solidated assets of $50,000,000,000 or more, or
a nonbank financial company supervised by
the Board of Governors, that does not have
significant international operations or ac-
tivities, may pose a grave threat to the fi-
nancial stability of the United States, the
Council, upon an affirmative vote of 50 per-
cent or more of the Council members then
serving, shall require the subject company to
take one or more of the actions described in
paragraph (2), until such company does not
pose a grave threat to the financial stability
of the United States.

(2) AcTIONS.—The Council may require an
entity described in paragraph (1)—

(A) to terminate one or more activities;

(B) to impose conditions on the manner in
which the company conducts one or more ac-
tivities;

(C) to divest, sell or otherwise transfer as-
sets, operations or off balance sheet items or
activities to unaffiliated entities; or

(D) take any combination of the actions
described in subparagraphs (A) through (C).

(b) MITIGATORY ACTIONS FOR COMPANIES
WITH SIGNIFICANT INTERNATIONAL OPER-
ATIONS.—

(1) IN GENERAL.—If the Council determines
that a bank holding company with total con-
solidated assets of $50,000,000,000 or more, or
a nonbank financial company supervised by
the Board of Governors, has significant
international operations or activities of a
size, scope, nature, scale, concentration, vol-
ume, frequency of transactions, or in any
other manner or method, and would pose a
grave threat to the financial stability of the
United States, and would, therefore, require
international or cross-border resolution in
the event of failure, the Council, upon an af-
firmative vote of 50 percent or more of the
Council members then serving, shall require
the subject company to take one or more of
the actions described in subparagraph (B),
until such company’s international oper-
ations or activities no longer pose such a
threat.

(2) AcTIONS.—The Council may require an
entity described in paragraph (1)—

(A) to terminate one or more activities;
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(B) to impose conditions on the manner in
which the company conducts one or more ac-
tivities;

(C) to divest, sell or otherwise transfer as-
sets, operations or off balance sheet items or
activities to unaffiliated entities; or

(D) to take any combination of the actions
described in subparagraphs (A) through (C).

(3) INTERNATIONAL RESOLUTION MECHA-
NIsSM.—Because only a binding comprehen-
sive international resolution mechanism will
mitigate the grave threat such a subject
company poses to the United States, this re-
quirement shall remain in effect until the
Council, upon an affirmative vote of not
fewer than 23 of the Council members then
serving, votes that there is a binding, effec-
tive, and comprehensive international reso-
lution mechanism. At such time, all such
companies shall be transitioned to regula-
tion under paragraph (1).

4) INTERNATIONAL COOPERATION.—The
Council shall work promptly and urgently
with all appropriate countries and inter-
national authorities to establish a binding,
effective, and comprehensive international
resolution mechanism, and shall report to
Congress not less than once every 6 months
on all activities taken in connection with
such effort, including actions taken or not
taken by other countries and international
organizations. The Council shall designate a
Vice Chairperson with the sole responsibility
for working with international authorities
to establish such a resolution mechanism.

(¢) The Council shall determine the appro-
priate time periods for any actions pursuant
to this subsection, but any such time periods
shall be as soon as prudently possible, and in
no event later than 2 years after such action
is ordered.

(d) NOTICE AND HEARING.—

(1) IN GENERAL.—The Council, in consulta-
tion with the Board of Governors, shall pro-
vide to a company described in subsection (a)
or (b) written notice that such company is
being considered for mitigatory action pur-
suant to this section, including an expla-
nation of the basis for, and description of,
the proposed mitigatory action.

(2) HEARING.—Not later than 30 days after
the date of receipt of notice under paragraph
(1), the company may request, in writing, an
opportunity for a written or oral hearing be-
fore the Council to contest the proposed
mitigatory action. Upon receipt of a timely
request, the Council shall fix a time (not
later than 30 days after the date of receipt of
the request) and place at which such com-
pany may appear, personally or through
counsel, to submit written materials (or, at
the discretion of the Council, in consultation
with the Board of Governors, oral testimony
and oral argument).

(3) DECISION.—Not later than 60 days after
the date of a hearing under paragraph (2), or
not later than 60 days after the provision of
a notice under paragraph (1) if no hearing
was held, the Council shall notify the com-
pany of the final decision of the Council, in-
cluding the results of the vote of the Coun-
cil, as described in subsection (a) or (b).

(e) FACTORS FOR CONSIDERATION.—The
Council and the Board of Governors shall
take into consideration the factors set forth
in subsection (a) or (b) of section 113, as ap-
plicable, in a determination described in sub-
section (a) and (b), and in a decision de-
scribed in subsection (d).

(f) APPLICATION TO FOREIGN FINANCIAL COM-
PANIES.—The Council may prescribe regula-
tions regarding the application of this sec-
tion to foreign nonbank financial companies
supervised by the Board of Governors and
foreign-based bank holding companies, giv-
ing due regard to the principle of national
treatment and competitive equity.
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SA 3812. Mr. HARKIN (for himself,
Mr. SCHUMER, and Mr. SANDERS) sub-
mitted an amendment intended to be
proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in
the financial system, to end ‘‘too big to
fail,”” to protect the American taxpayer
by ending bailouts, to protect con-
sumers from abusive financial services
practices, and for other purposes;
which was ordered to lie on the table;
as follows:

At the end of subtitle G of title X, add the
following:

SEC. 1077. FAIR ATM FEES.

(a) AMENDMENT TO THE ELECTRONIC FUND
TRANSFER AcCT.—Section 904(d)(3) of the Elec-
tronic Fund Transfer Act (15 U.S.C.
1693b(d)(3)) is amended—

(1) in subparagraph (A), by striking the
subparagraph heading and inserting the fol-
lowing:

‘‘(A) FEE DISCLOSURE.—"’ ;

(2) by redesignating subparagraph (D) as
subparagraph (E); and

(3) by inserting after subparagraph (C) the
following:

‘(D) REGULATION OF FEES.—The regula-
tions prescribed under paragraph (1) shall re-
quire any fee charged by an automated teller
machine operator for a transaction con-
ducted at that automated teller machine to
bear a reasonable relation to the cost of
processing the transaction, and in no case
shall any such fee exceed $0.50.”".

(b) EFFECTIVE DATE.—The amendments
made by this section shall become effective
not later than 6 months after the date of en-
actment of this Act.

(c) RULEMAKING.—The Bureau shall issue
such rules as may be necessary to carry out
this section, not later than 6 months after
the date of enactment of this Act.

SA 3813. Ms. KLOBUCHAR (for her-
self and Mr. BENNET), submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DoDpD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1440, after line 21, insert the fol-
lowing:

(c) REQUIREMENTS ON MORTGAGE ORIGINA-
TORS.—Section 129 of the Truth in Lending
Act (15 U.S.C. 1639) is amended—

(1) by striking subsection (j) and inserting
the following:

(j) CONSEQUENCE OF FAILURE TO COMPLY.—
Any mortgage made in violation of a provi-
sion of this section shall be deemed a failure
to deliver the material disclosures required
under this title, for the purpose of section
125.”’; and

(2) by adding at the end the following:

“(n) REQUIREMENTS FOR MORTGAGE ORIGI-
NATORS.—

(1) ABILITY TO PAY.—

‘“(A) IN GENERAL.—No creditor or mortgage
broker may make, provide, or arrange for
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any consumer credit transaction secured by
the principal dwelling of a consumer without
first verifying the reasonable ability of the
consumer to pay the scheduled payments of,
as applicable—

‘(i) principal;

‘“(ii) interest;

‘“(iii) real estate taxes; and

‘“(iv) homeowner insurance, assessments,
and mortgage insurance premiums.

“(B) VARIABLE INTEREST RATE.—In the case
of any consumer credit transaction secured
by the principal dwelling of a consumer for
which the applicable annual percentage rate
may vary over the life of the credit, the rea-
sonable ability to pay shall be determined,
for purposes of this paragraph, on the basis
of a fully indexed rate plus 200 basis points
and a repayment schedule which achieves
full amortization over the life of the exten-
sion of credit.

¢“(C) VERIFICATION OF CONSUMER INCOME AND
FINANCIAL RESOURCES.—

‘(i) IN GENERAL.—In the case of any con-
sumer credit transaction secured by the
principal dwelling of a consumer, the income
and financial resources of the consumer shall
be verified for purposes of this paragraph by
tax returns, payroll receipts, bank records,
or other similarly reliable documents.

““(i1) CONSUMER STATEMENT INSUFFICIENT.—
A statement by a consumer of income or fi-
nancial resources shall not be sufficient to
establish the existence of any income or fi-
nancial resources when verifying the reason-
able ability of the consumer to repay any
consumer credit transaction secured by the
principal dwelling of the consumer for pur-
poses of this paragraph.

‘(D) OTHER CRITERIA.—A creditor or mort-
gage broker may rely on additional criteria
other than income and financial resources to
establish the reasonable ability of a con-
sumer to repay any consumer credit trans-
action secured by the principal dwelling of
the consumer, to the extent such other cri-
teria are also verified through reasonably re-
liable methods and documentation.

‘“(E) EQUITY IN DWELLING NOT TO BE TAKEN
INTO ACCOUNT.—The consumer’s equity in the
principal dwelling that secures or would se-
cure the consumer credit transaction may
not be used to establish the ability to make
the payments described in subparagraph (A)
with respect to such transaction.

‘(2) PROHIBITION ON STEERING.—

‘“(A) IN GENERAL.—In connection with a
credit transaction secured by the principal
dwelling, a mortgage broker or creditor may
not—

‘‘(i) steer, counsel, or direct a consumer to
rates, charges, principal amount, or prepay-
ment terms that are more expensive for that
which the consumer qualifies; or

‘(ii) make, provide, or arrange for any con-
sumer credit transaction secured by the
principal dwelling of a consumer that is
more expensive than that for which the con-
sumer qualifies.

‘(B) DUTIES TO CONSUMERS.—If unable to
suggest, offer, or recommend to a consumer
a home loan that is not more expensive than
that for which the consumer qualifies, a
mortgage originator shall—

‘(i) based on the information reasonably
available and using the skill, care, and dili-
gence reasonably expected for a mortgage
originator, originate or otherwise facilitate
a suitable home mortgage loan by another
creditor to a consumer, if permitted by and
in accordance with all otherwise applicable
law; or

‘‘(ii) disclose to the consumer—

‘“(I) that the creditor does not offer a home
mortgage loan that is not more expensive
than a loan for which the consumer qualifies,
but that other creditors may offer such a
loan; and
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‘“(II) the reasons that the products and
services offered by the mortgage originator
are not available to or reasonably advan-
tageous for the consumer.

‘(C) PROHIBITED CONDUCT.—In connection
with a credit transaction secured by the
principal dwelling, a mortgage originator
may not—

‘(i) mischaracterize the credit history of a
consumer or the home loans available to a
consumer;

‘“(ii) mischaracterize or suborn the
mischaracterization of the appraised value of
the property securing the extension of cred-
it; and

‘“(iii) if unable to suggest, offer, or rec-
ommend to a consumer a loan that is not
more expensive than a loan for which the
consumer qualifies, discourage a consumer
from seeking a home mortgage loan from an-
other creditor or with another mortgage
originator.”.

SA 3814. Mr. GRASSLEY submitted
an amendment intended to be proposed
to amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail,” to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

Strike 989B, insert the following:

SEC. 989B. DESIGNATED FEDERAL ENTITY IN-
SPECTORS GENERAL INDEPEND-
ENCE.

Section 8G of the Inspector General Act of
1978 (5 U.S.C. App.) is amended—

(1) in subsection (a)(4)—

(A) in the matter preceding subparagraph
(A), by inserting ‘‘the board or commission
of the designated Federal entity, or in the
event the designated Federal entity does not
have a board or commission,” after ‘‘means’’;

(B) in subparagraph (A), by striking ‘“‘and”
after the semicolon; and

(C) by adding after subparagraph (B) the
following:

‘(C) with respect to the Federal Labor Re-
lations Authority, such term means the
members of the Authority (described under
section 7104 of title 5, United States Code);

‘(D) with respect to the National Archives
and Records Administration, such term
means the Archivist of the United States;

‘“(BE) with respect to the National Credit
Union Administration, such term means the
National Credit Union Administration Board
(described under section 102 of the Federal
Credit Union Act (12 U.S.C. 1752a);

‘““(F') with respect to the National Endow-
ment of the Arts, such term means the Na-
tional Council on the Arts;

‘(G) with respect to the National Endow-
ment for the Humanities, such term means
the National Council on the Humanities; and

‘“(H) with respect to the Peace Corps, such
term means the Director of the Peace
Corps;”’; and

(2) in subsection (h), by inserting ‘‘if the
designated Federal entity is not a board or
commission, include’ after ‘‘designated Fed-
eral entities and”’.

SEC. 989C. STRENGTHENING INSPECTOR GEN-
ERAL ACCOUNTABILITY.

Section 5(a) of the Inspector General Act of
1978 (56 U.S.C. App.) is amended—

(1) in paragraph (12), by striking ‘‘and”
after the semicolon;
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(2) in paragraph (13), by striking the period
and inserting a semicolon; and

(3) by adding at the end the following:

‘(14)(A) an appendix containing the results
of any peer review conducted by another Of-
fice of Inspector General during the report-
ing period; or

‘(B) if no peer review was conducted with-
in that reporting period, a statement identi-
fying the date of the last peer review con-
ducted by another Office of Inspector Gen-
eral;

‘““(15) a list of any outstanding rec-
ommendations from any peer review con-
ducted by another Office of Inspector Gen-
eral that have not been fully implemented,
including a statement describing the status
of the implementation and why implementa-
tion is not complete; and

‘(16) a list of any peer reviews conducted
by the Inspector General of another Office of
the Inspector General during the reporting
period, including a list of any outstanding
recommendations made from any previous
peer review (including any peer review con-
ducted before the reporting period) that re-
main outstanding or have not been fully im-
plemented.”.

SEC. 989D. REMOVAL OF INSPECTORS GENERAL
OF DESIGNATED FEDERAL ENTITIES.

Section 8G(e) of the Inspector General Act
of 1978 (5 U.S.C. App.) is amended—

(1) by redesignating the sentences fol-
lowing ‘‘(e)’’ as paragraph (2); and

(2) by striking ‘“‘(e)” and inserting the fol-
lowing:

‘“(e)(1) BEach Inspector General of a des-
ignated Federal entity may at any time be
removed, but only for cause. In the case of a
designated Federal entity for which a board
or commission is the head of the designated
Federal entity, a removal under this sub-
section may only be made upon the written
concurrence of a 23 majority of the board or
commission.”.

———

NOTICE OF HEARING

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. BINGAMAN. Mr. President, I
would like to announce for the infor-
mation of the Senate and the public
that the hearing scheduled before the
Senate Committee on Energy and Nat-
ural Resources previously announced
for May 6, 2010, at 9:30 a.m., has been
rescheduled and will now be held on
Tuesday, May 11, 2010, at 10 a.m., in
room SR-325 of the Russell Senate Of-
fice Building.

The purpose of the hearing is to re-
view issues related to deepwater off-
shore exploration for petroleum and
the accident in the Gulf of Mexico in-
volving the offshore oil rig Deepwater
Horizon.

For further information, please con-
tact Linda Lance at (202) 224-7556 or
Allyson Anderson at (202) 224-7143 or
Abigail Campbell at (202) 224-1219.

——————

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON FINANCE

Mr. DODD. Mr. President, I ask unan-
imous consent that the Committee on
Finance be authorized to meet during
the session on May 4, 2010, at 10 a.m., in
room 215 of the Dirksen Senate Office
Building, to conduct a hearing entitled
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“The President’s Proposed Fee on Fi-
nancial Institutions Regarding TARP:
Part 2”.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON HEALTH, EDUCATION, LABOR,

AND PENSIONS

Mr. DODD. Mr. President, I ask unan-
imous consent that the Committee on

Health, Education, Labor, and Pen-

sions be authorized to meet, during the

session of the Senate, to conduct a

hearing entitled “ESEA Reauthoriza-

tion: Improving America’s Secondary

Schools” on Tuesday, May 4, 2010. The

hearing will commence at 2 p.m. in

room 430 of the Dirksen Senate Office

Building.

The PRESIDING OFFICER. Without
objection, it is so ordered.
SUBCOMMITTEE ON CRIME AND DRUGS
Mr. DODD. Mr. President, I ask unan-
imous consent that the Committee on
the Judiciary, Subcommittee on Crime
and Drugs, be authorized to meet dur-

ing the session of the Senate, on May 4,

2010, at 9:30 a.m., in room SD-226 of the

Dirksen Senate Office Building, to con-

duct a hearing entitled ‘“Wall Street

Fraud and Fiduciary Duties: Can Jail

Time Serve as an Adequate Deterrent

for Willful Violations?”’

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON OVERSIGHT OF GOVERNMENT
MANAGEMENT, THE FEDERAL WORKFORCE,
AND THE DISTRICT OF COLUMBIA
Mr. DODD. Mr. President, I ask unan-

imous consent that the Committee on

Homeland Security and Governmental

Affairs’ Subcommittee on Oversight of

Government Management, the Federal

Workforce, and the District of Colum-

bia be authorized to meet during the

session of the Senate on May 4, 2010, at

2:30 p.m. to conduct a hearing titled,

“Recruiting and Retaining a Robust

Federal Workforce.”

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

COLLECTOR CAR APPRECIATION
DAY

Mr. REID. Mr. President, I ask unan-
imous consent that the Senate proceed
to S. Res. 513.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The assistant legislative clerk read
as follows:

A resolution (S. Res. 513) designating July
9, 2010 as ‘‘Collector Car Appreciation Day”’
and recognizing that the collection and res-
toration of historic and classic cars is an im-
portant part of preserving the technological
achievements and cultural heritage of the
United States.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. REID. Mr. President, I ask unan-
imous consent that the resolution be
agreed to, the preamble be agreed to,
the motions to reconsider be laid upon
the table, there be no intervening ac-
tion or debate, and any statements be
printed in the RECORD.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. RES. 513

Whereas many people in the United States
maintain classic automobiles as a pastime
and do so with great passion and as a means
of individual expression;

Whereas the Senate recognizes the effect
that the more than 100-year history of the
automobile has had on the economic
progress of the Nation and supports whole-
heartedly all activities involved in the res-
toration and exhibition of classic auto-
mobiles;

Whereas collection, restoration, and pres-
ervation of automobiles is an activity shared
across generations and across all segments of
society;

Whereas thousands of local car clubs and
related businesses have been instrumental in
preserving a historic part of the heritage of
this Nation by encouraging the restoration
and exhibition of such vintage works of art;

Whereas automotive restoration provides
well-paying, high-skilled jobs for people in
all 50 States; and

Whereas automobiles have provided the in-
spiration for music, photography, cinema,
fashion, and other artistic pursuits that have
become part of the popular culture of the
United States: Now therefore, be it

Resolved, That the Senate—

(1) designates July 9, 2010, as ‘‘Collector
Car Appreciation Day’’;

(2) recognizes that the collection and res-
toration of historic and classic cars is an im-
portant part of preserving the technological
achievements and cultural heritage of the
United States;

(3) encourages the Department of Edu-
cation, the Department of Transportation,
and other Federal agencies to support events
and commemorations of ‘‘Collector Car Ap-
preciation Day’’, including exhibitions and
educational and cultural activities for young
people; and

(4) encourages the people of the United
States to engage in events and commemora-
tions of ‘“‘Collector Car Appreciation Day”’
that create opportunities for collector car
owners to educate young people on the im-
portance of preserving the cultural heritage
of the United States, including through the
collection and restoration of collector cars.

Mr. REID. Mr. President, we have
had a big day in the Senate. Because of
my Republican friends, we have been
able to accomplish almost nothing—
not quite but almost nothing. I love old
cars, and I am glad we are able to pass
this important legislation: Collector
Car Appreciation Day. Collector Car
Appreciation Day.

While people out there are looking
for jobs, trying to save their homes, we
are doing what the Republicans let us
do: Collector Car Appreciation Day.
That is the extent of our work because
the Republicans have objected to ev-
erything we have tried to do on trying
to reform Wall Street—for obvious rea-
sons.

We all read the press saying the lob-
byists are here lined up with their
Gucci shoes and their new suits and a
lot of new ties because we are told they
are spending millions of dollars a week
on these people to stop us from reform-
ing Wall Street.

513) was
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Now is the time to renew the import
ban on all products from Burma for an-
other year.

Let me be clear—I am disappointed
that the ban has not moved Burma any
closer to national reconciliation and a
democratic government.

Indeed, as I have noted, the regime
has taken several steps in the wrong
direction.

But we have the opportunity to re-
view these sanctions every year.

Last year we passed legislation al-
lowing the sanctions to be renewed,
once a year, for up to three more years
until 2012.

Simply put, if we fail to renew the
import ban, we will reward the mili-
tary regime for its decades’ long record
of oppression.

We will reward them for keeping the
true leader of Burma, Suu Kyi, behind
bars and under house arrest for the bet-
ter part of 20 years.

We will reward them for forcing the
National League for Democracy to
close its doors.

We will reward them for 2,100 polit-
ical prisoners, the use of child soldiers,
the persecution of ethnic minorities,
the use of rape as an instrument of
war, the use of torture, the use of
forced labor, and the displacement of
civilians.

Indeed, the standards for lifting the
sanctions are clear. The regime must
make ‘‘substantial and measureable
progress’ towards ending violations of
internationally recognized human
rights; releasing all political prisoners;
allowing freedom of speech and press;
allowing freedom of association; per-
mitting the peaceful exercise of reli-
gion; and bringing to a conclusion an
agreement between the SPDC and the
National League for Democracy and
Burma’s ethnic nationalities on the
restoration of a democratic govern-
ment.

By every measure, the regime has
failed to even come close to meeting
these conditions. So we must act to
renew the import ban.

But we cannot act alone.

I urge the United Nations and the
international community to follow our
lead and put pressure on the regime to
abandon this process, release political
prisoners, and draft a truly democratic
and representative constitution.

I urge my colleagues to support this
joint resolution.
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SUBMITTED RESOLUTIONS

SENATE RESOLUTION  514—CON-
GRATULATING THE STUDENTS,
PARENTS, TEACHERS, AND AD-
MINISTRATORS OF CHARTER
SCHOOLS ACROSS THE UNITED
STATES FOR ONGOING CON-
TRIBUTIONS TO EDUCATION AND
SUPPORTING THE IDEALS AND
GOALS OF THE 11TH ANNUAL
NATIONAL CHARTER SCHOOLS
WEEK, TO BE HELD MAY 2
THROUGH MAY 8, 2010

Ms. LANDRIEU (for herself, Mr. AL-
EXANDER, Mr. BAYH, Mr. BURR, Mr.
CARPER, Mr. DURBIN, Mrs. FEINSTEIN,
Mr. GREGG, Mr. LIEBERMAN, and Mr.
VITTER) submitted the following reso-
lution; which was considered and
agreed to:

S. REs. 514

Whereas charter schools deliver high-qual-
ity public education and challenge all stu-
dents to reach their potential;

Whereas charter schools promote innova-
tion and excellence in public education;

Whereas charter schools provide thousands
of families with diverse and innovative edu-
cational options for their children;

Whereas charter schools are public schools
authorized by a designated public entity that
respond to the needs of communities, fami-
lies, and students in the United States, and
promote the principles of quality, account-
ability, choice, and innovation;

Whereas, in exchange for flexibility and
autonomy, charter schools are held account-
able by their sponsors for improving student
achievement and for the financial and other
operations of the charter schools;

Whereas 40 States, the District of Colum-
bia, and Guam have passed laws authorizing
charter schools;

Whereas 4,956 charter schools are operating
nationwide, serving more than 1,600,000 stu-
dents;

Whereas, in fiscal year 2010 and the 16 pre-
vious fiscal years, Congress has provided a
total of more than $2,734,370,000 in financial
assistance to the charter school movement
through grants for planning, startup, imple-
mentation, dissemination, and facilities;

Whereas numerous charter schools improve
the achievements of students and stimulate
improvement in traditional public schools;

Whereas charter schools are required to
meet the student achievement account-
ability requirements under the Elementary
and Secondary Education Act of 1965 (20
U.S.C. 6301 et seq.) in the same manner as
traditional public schools;

Whereas charter schools often set higher
and additional individual goals than the re-
quirements of the Elementary and Sec-
ondary Education Act of 1965 (20 U.S.C. 6301
et seq.) to ensure that charter schools are of
high quality and truly accountable to the
public;

Whereas charter schools give parents the
freedom to choose public schools, routinely
measure parental satisfaction levels, and
must prove their ongoing success to parents,
policymakers, and the communities served
by the charter schools;

Whereas more than 50 percent of charter
schools report having a waiting list, and the
total number of students on all such waiting
lists is enough to fill more than 1,100 aver-
age-sized charter schools;

Whereas the President has called for dou-
bling the Federal support for charter
schools, including replicating and expanding
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the highest performing charter models to
meet the dramatic demand created by the
more than 365,000 children on charter school
waiting lists; and

Whereas the 11th annual National Charter
Schools Week is to be held May 2, through
May 8, 2010: Now, therefore, be it

Resolved, That the Senate—

(1) congratulates the students, parents,
teachers, and administrators of charter
schools across the United States for ongoing
contributions to education, the impressive
strides made in closing the persistent aca-
demic achievement gap in the United States,
and improving and strengthening the public
school system in the United States;

(2) supports the ideals and goals of the 11th
annual National Charter Schools Week, a
week-long celebration to be held May 2
through May 8, 2010, in communities
throughout the United States; and

(3) encourages the people of the United
States to hold appropriate programs, cere-
monies, and activities during National Char-
ter Schools Week to demonstrate support for
charter schools.

—————

AMENDMENTS SUBMITTED AND
PROPOSED

SA 3815. Mr. DORGAN (for himself and Mr.
GRASSLEY) submitted an amendment in-
tended to be proposed to amendment SA 3739
proposed by Mr. REID (for Mr. DoDD (for him-
self and Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the United
States by improving accountability and
transparency in the financial system, to end
“too big to fail”’, to protect the American
taxpayer by ending bailouts, to protect con-
sumers from abusive financial services prac-
tices, and for other purposes; which was or-
dered to lie on the table.

SA 3816. Mr. CHAMBLISS (for himself, Mr.
SHELBY, Mr. MCCONNELL, Mr. GREGG, Mr.
CRAPO, Mr. JOHANNS, Mr. COCHRAN, Mrs.
HUTCHISON, Mr. CORNYN, Mr. ROBERTS, Mr.
BENNETT, Mr. VITTER, and Mr. THUNE) sub-
mitted an amendment intended to be pro-
posed to amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and Mrs. LIN-
COLN)) to the bill S. 3217, supra; which was
ordered to lie on the table.

SA 3817. Mr. WHITEHOUSE submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3818. Mr. MENENDEZ (for himself and
Mr. MERKLEY) submitted an amendment in-
tended to be proposed to amendment SA 3739
proposed by Mr. REID (for Mr. DoDD (for him-
self and Mrs. LINCOLN)) to the bill S. 3217,
supra; which was ordered to lie on the table.

SA 3819. Mr. BROWN of Ohio submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3820. Mr. BROWN of Ohio submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3821. Mr. BROWN of Ohio submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3822. Mr. REID (for himself and Mr.
SHELBY) submitted an amendment intended
to be proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DoDpD (for himself
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and Mrs. LINCOLN)) to the bill S. 3217, supra;
which was ordered to lie on the table.

SA 3823. Mr. LEAHY (for himself, Mr. DUR-
BIN, Mr. ROCKEFELLER, Mr. SCHUMER, Mrs.
FEINSTEIN, Mr. SPECTER, Mr. WHITEHOUSE,

Ms. CANTWELL, Mr. KAUFMAN, Mrs.
GILLIBRAND, Mr. WYDEN, Mr. BROWN of Ohio,
Mr. LIEBERMAN, Mr. BURRIS, Mrs.

McCASKILL, Mr. FRANKEN, Mr. BENNET, Mr.
FEINGOLD, Mr. LAUTENBERG, Mr. WEBB, Mrs.
BOXER, and Ms. LANDRIEU) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3824. Mr. SHELBY submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3825. Mr. SHELBY submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3826. Mr. SHELBY (for himself, Mr.
MCCONNELL, Mr. BENNETT, Mr. CRAPO, Mr.
CORKER, Mr. JOHANNS, Mrs. HUTCHISON, Mr.
VITTER, Mr. BUNNING, Mr. CHAMBLISS, Mr.
CORNYN, Mr. BoND, Mr. ENZI, and Mr. ALEX-
ANDER) submitted an amendment intended to
be proposed to amendment SA 3739 proposed
by Mr. REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, supra.

SA 3827. Mr. SHELBY (for himself and Mr.
DoDD) submitted an amendment intended to
be proposed to amendment SA 3739 proposed
by Mr. REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, supra.

SA 3828. Ms. MURKOWSKI submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3829. Ms. MURKOWSKI submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3830. Mr. VITTER submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. REID
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3831. Mr. SHELBY submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3832. Mr. SESSIONS (for himself, Mr.
BUNNING, Mr. DEMINT, Mr. ENSIGN, and Mr.
BrROWN of Massachusetts) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3833. Mrs. HUTCHISON submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3834. Mr. CORKER (for himself, Mr.
GREGG, Mr. ISAKSON, and Mr. LEMIEUX) sub-
mitted an amendment intended to be pro-
posed to amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and Mrs. LIN-
COLN)) to the bill S. 3217, supra; which was
ordered to lie on the table.

SA 3835. Mr. CORKER submitted an amend-
ment intended to be proposed to amendment
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SA 3739 proposed by Mr. REID (for Mr. DoODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3836. Mr. CORKER submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DoDD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3837. Mr. CORKER submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DoDD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3838. Mr. BROWN of Massachusetts (for
himself, Mrs. SHAHEEN, and Mr. GREGG) sub-
mitted an amendment intended to be pro-
posed to amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and Mrs. LIN-
COLN)) to the bill S. 3217, supra; which was
ordered to lie on the table.

SA 3839. Mr. McCAIN (for himself, Mrs.
SHAHEEN, Mr. GREGG, Mr. BENNETT, Mr.
CRAPO, Mr. CORKER, and Ms. COLLINS) sub-
mitted an amendment intended to be pro-
posed to amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and Mrs. LIN-
COLN)) to the bill S. 3217, supra; which was
ordered to lie on the table.

SA 3840. Mr. CARDIN (for himself and Mr.
GRASSLEY) submitted an amendment in-
tended to be proposed to amendment SA 3739
proposed by Mr. REID (for Mr. DoDD (for him-
self and Mrs. LINCOLN)) to the bill S. 3217,
supra; which was ordered to lie on the table.

SA 3841. Mr. MENENDEZ submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3842. Mr. NELSON, of Florida (for him-
self and Mr. BROWN, of Massachusetts) sub-
mitted an amendment intended to be pro-
posed to amendment SA 3739 proposed by Mr.
REID (for Mr. DoDD (for himself and Mrs. LIN-
COLN)) to the bill S. 3217, supra; which was
ordered to lie on the table.

SA 3843. Mr. CARDIN submitted an amend-
ment intended to be proposed by him to the
bill S. 3217, supra; which was ordered to lie
on the table.

SA 3844. Mr. BROWNBACK (for himself,
Mr. FEINGOLD, Mr. DURBIN, Mr. SPECTER, Mr.
BROWN of Ohio, Mr. JOHNSON, and Mr.
WHITEHOUSE) submitted an amendment in-
tended to be proposed to amendment SA 3739
proposed by Mr. REID (for Mr. DoDD (for him-
self and Mrs. LINCOLN)) to the bill S. 3217,
supra; which was ordered to lie on the table.

SA 3845. Mr. KAUFMAN (for himself and
Mr. GRASSLEY) submitted an amendment in-
tended to be proposed to amendment SA 3739
proposed by Mr. REID (for Mr. DoDD (for him-
self and Mrs. LINCOLN)) to the bill S. 3217,
supra; which was ordered to lie on the table.

SA 3846. Mrs. McCASKILL submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr. REID
(for Mr. DoDD (for himself and Mrs. LINCOLN))
to the bill S. 3217, supra; which was ordered
to lie on the table.

SA 3847. Mr. DODD (for Mr. LEAHY (for
himself and Mr. CORNYN)) proposed an
amendment to the bill S. 3111, to establish
the Commission on Freedom of Information
Act Processing Delays.

SA 3848. Mr. WYDEN submitted an amend-
ment intended to be proposed by him to the
bill S. 3217, to promote the financial sta-
bility of the United States by improving ac-
countability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to pro-
tect the American taxpayer by ending bail-
outs, to protect consumers from abusive fi-
nancial services practices, and for other pur-
poses; which was ordered to lie on the table.
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SA 3849. Mr. WYDEN submitted an amend-
ment intended to be proposed by him to the
bill S. 3217, supra; which was ordered to lie
on the table.

SA 3850. Mr. VITTER submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DoDD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3851. Mr. VITTER submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3852. Mr. DEMINT (for himself and Mr.
VITTER) submitted an amendment intended
to be proposed by him to the bill S. 3217,
supra; which was ordered to lie on the table.

SA 3853. Mr. BROWN of Ohio (for himself
and Mr. KAUFMAN) submitted an amendment
intended to be proposed to amendment SA
3739 proposed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill S. 3217,
supra; which was ordered to lie on the table.

SA 3854. Mr. REED (for himself and Mr.
AKAKA) submitted an amendment intended
to be proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DopD (for himself
and Mrs. LINCOLN)) to the bill S. 3217, supra;
which was ordered to lie on the table.

SA 3855. Mr. REED submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3856. Mr. REED submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3857. Mr. REED submitted an amend-
ment intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr. DODD
(for himself and Mrs. LINCOLN)) to the bill S.
3217, supra; which was ordered to lie on the
table.

SA 3858. Mr. REED (for himself and Mr.
AKAKA) submitted an amendment intended
to be proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DoDD (for himself
and Mrs. LINCOLN)) to the bill S. 3217, supra;
which was ordered to lie on the table.

SA 3859. Mr. REED submitted an amend-
ment intended to be proposed by him to the
bill S. 3217, supra; which was ordered to lie
on the table.

————
TEXT OF AMENDMENTS

SA 3815. Mr. DORGAN (for himself
and Mr. GRASSLEY) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing Dbailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1533, line 5, strike ‘‘Section’ and
insert the following:

‘“‘(a) IN GENERAL.—Not later than 60 days
after the date of enactment of this Act, the
Board of Governors shall disclose to Con-
gress and to the public, with respect to any
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emergency financial assistance provided dur-
ing the 5-year period preceding the date of
enactment of this Act under the authority of
the Board of Governors in the third undesig-
nated paragraph of section 13 of the Federal
Reserve Act (12 U.S.C. 343)—

‘(1) the name of each financial company
that received such assistance;

‘“(2) the value or amount and description of
the emergency assistance provided, includ-
ing loans to investment banks from the Fed-
eral Reserve discount lending program or
special purpose entities;

‘“(3) the date on which the financial assist-
ance was provided;

‘‘(4) the terms and conditions for the emer-
gency assistance; and

‘“(5) a full description of any collateral re-
quired by the Board of Governors and se-
cured from the recipients of such emergency
assistance.

““(b) PUBLIC DISCLOSURE.—Section”.

SA 3816. Mr. CHAMBLISS (for him-
self, Mr. SHELBY, Mr. MCCONNELL, Mr.
GREGG, Mr. CRAPO, Mr. JOHANNS, Mr.
COCHRAN, Mrs. HUTCHISON, Mr. CORNYN,
Mr. ROBERTS, Mr. BENNETT, Mr.
VITTER, and Mr. THUNE) submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

Strike title VII and insert the following:
TITLE VII—OVER-THE-COUNTER
DERIVATIVES MARKET

SEC. 701. SHORT TITLE; PURPOSES.

(a) SHORT TITLE.—This title may be cited
as the ‘‘Over-the-Counter Swaps Markets
Transparency and Accountability Act of
2010’.

(b) PURPOSES.—The purposes of this title
are—

(1) to improve regulators’ access to infor-
mation by establishing well-regulated re-
positories for the reporting of all swaps;

(2) to repeal the statutory provisions that
prohibit regulators from overseeing the over-
the-counter swaps markets;

(3) to increase the number of derivatives
transactions that are centrally cleared;

(4) to ensure that corporate end users can
continue to hedge their unique business risks
through customized derivatives;

(6) to prevent concentration of inad-
equately hedged risks in individual firms or
central clearinghouses; and

(6) to provide investors and other swap
market participants with information about
transactions and positions in order to help
them mark existing swap positions to mar-
ket, make informed decisions before exe-
cuting future transactions, and assess the
quality of transactions they have executed.

Subtitle A—Regulatory Authority
SEC. 711. DEFINITIONS.

In this subtitle, the terms ‘‘prudential reg-
ulator”, ‘‘swap’’, ‘‘swap participant’, ‘‘swap
data repository’, ‘‘associated person of a
swap participant’, ‘‘eligible contract partici-
pant’, ‘‘non-security-based swap execution
facility’”’, ‘‘broad-based security index”’,
‘“‘non-security-based swap’’, ‘‘non-security-
based swap data repository’’, ‘‘security-based
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swap’’, and ‘‘security-based swap data reposi-
tory’ have the meanings given the terms in
section la of the Commodity Exchange Act (7
U.S.C. 1a).

SEC. 712. REVIEW OF REGULATORY AUTHORITY.

(a) CONSULTATION.—

(1) RULES; ORDERS.—In developing and pro-
mulgating rules or orders pursuant to this
subsection—

(A) the Commodity Futures Trading Com-
mission shall consider the views of—

(i) the Securities and Exchange Commis-
sion; and

(ii) the prudential regulators; and

(B) the Securities and Exchange Commis-
sion shall consider the views of—

(i) the Commodity Futures Trading Com-
mission; and

(ii) the prudential regulators.

(2) TREATMENT OF SIMILAR PRODUCTS AND
ENTITIES.—

(A) IN GENERAL.—In adopting rules and or-
ders under this subsection, the Commodity
Futures Trading Commission and the Securi-
ties and Exchange Commission shall treat
functionally or economically similar prod-
ucts or entities described in paragraphs (1)
and (2) in a similar manner.

(B) EFFECT.—Nothing in this subtitle re-
quires the Commodity Futures Trading Com-
mission or the Securities and Exchange Com-
mission to adopt joint rules or orders that
treat functionally or economically similar
products or entities described in paragraphs
(1) and (2) in an identical manner.

(b) GLOBAL RULEMAKING TIMEFRAME.—Un-
less otherwise provided in a particular provi-
sion of this title, or an amendment made by
this title, the Commodity Futures Trading
Commission or the Securities and Exchange
Commission, or both, shall promulgate rules
and regulations required of each Commission
under this title or an amendment made by
this title not later than 1 year after the date
of enactment of this Act.

(c) REGULATORY AUTHORITY.—The Com-
modity Futures Trading Commission and the
Securities and Exchange Commission shall
prescribe such regulations as may be nec-
essary to carry out the provisions of this
title.

SEC. 713. DETERMINATION OF STATUS OF NEW
PRODUCTS.

(a) IN GENERAL.—If the Securities and Ex-
change Commission and the Commodity Fu-
tures Trading Commission are unable to de-
termine whether any new product is a secu-
rity, future, option on a future, security-
based swap, or non-security-based swap, ei-
ther agency may petition the Financial Sta-
bility Oversight Council (referred to in this
Act as the ‘““Council”’) for a binding deter-
mination of the status of the new product as
a security, future, option on a future, secu-
rity-based swap, or non-security-based swap.

(b) DEADLINE FOR DETERMINATION.—The
Council shall issue its determination within
60 days after the date of receipt of a petition
described in subsection (a).

SEC. 714. STUDY ON ENFORCEMENT CONSIST-
ENCY.

(a) STUDY.—The Council shall conduct a
study to compare the nature and amount of
penalties and other sanctions imposed for
violations of this title and any regulations
adopted thereunder.

(b) REPORT.—Not later than 4 years after
the enactment of this Act, the Council shall
submit a report to the Committee on Agri-
culture, Nutrition, and Forestry and the
Committee on Banking, Housing, and Urban
Affairs of the Senate, and the Committee on
Agriculture and the Committee on Financial
Services of the House of Representatives
that sets forth—

(1) the findings of the study required under
subsection (a); and
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(2) recommendations for statutory changes
to enhance the consistency with which this
Act and the regulations adopted thereunder
are enforced.

SEC. 715. JURISDICTION.

(a) The provisions of this title shall not
apply to activities outside the United States,
unless those activities—

(1) have a direct and significant connection
with activities in, or an effect on, United
States commerce; or

(2) contravene such rules or regulations as
the Securities and Exchange Commission
and Commodity Futures Trading Commis-
sion may jointly, by rule or regulation, pre-
scribe as necessary or appropriate to prevent
the evasion of any provision of this Act.

(b) The Commodity Futures Trading Com-
mission and the Securities and Exchange
Commission may exempt a person from some
or all requirements of this title, if they
jointly determine by rule or order that the
person is subject to comparable require-
ments as part of comprehensive supervision
and regulation on a consolidated basis by an
appropriate regulatory authority in a foreign
jurisdiction and such regulatory authority
has entered into an information sharing
agreement with the Commodity Futures
Trading Commission and the Securities and
Exchange Commission.

SEC. 716. INTERNATIONAL HARMONIZATION.

(a) INTERNATIONAL STANDARDS.—The De-
partment of the Treasury shall consult and
coordinate with foreign regulatory authori-
ties on the establishment of consistent inter-
national standards with respect to the regu-
lation of swaps, swap market participants,
swap data repositories, and central clearing
entities.

(b) INTERNATIONAL INFORMATION-SHARING
AGREEMENTS.—Nothing in subsection (a)
shall be construed to prohibit the Com-
modity Futures Trading Commission and the
Securities and Exchange Commission, from
entering into information-sharing arrange-
ments with foreign regulators as may be
deemed to be necessary in furtherance of the
purposes of this title.

SEC. 717. CONFIDENTIALITY OF INFORMATION.

(a) CONFIDENTIALITY OF INFORMATION PRO-
VIDED TO MEMBERS OF CONGRESS.—The Com-
mittee on Agriculture, Nutrition, and For-
estry and the Committee on Banking, Hous-
ing, and Urban Affairs of the Senate and the
Committee on Agriculture and the Com-
mittee on Financial Services of the House of
Representatives shall each establish, by rule
or resolution of such House, procedures to
protect from unauthorized disclosure all con-
fidential information (including information
covered by sections 1905 and 1906 of title 18,
United States Code,) that is furnished to the
committees and Members of Congress under
this title. Such procedures shall be estab-
lished in consultation with the appropriate
regulatory agencies.

(b) CONFIDENTIALITY OF INFORMATION PRO-
VIDED TO REGULATORS.—No non-public infor-
mation provided to or obtained by the Com-
modity Futures Trading Commission, the Se-
curities and Exchange Commission, any pru-
dential regulator, the Financial Stability
Oversight Council, or the Department of Jus-
tice under this title may be disclosed to any
other person. Nothing in this section shall
authorize the Commodity Futures Trading
Commission, the Securities and Exchange
Commission, any prudential regulator, the
Financial Stability Oversight Council, or the
Department of Justice to withhold informa-
tion from Congress, or prevent the Com-
modity Futures Trading Commission, the Se-
curities and Exchange Commission, any pru-
dential regulator, the Financial Stability
Oversight Council, or the Department of Jus-
tice from complying with a request for infor-
mation from any other Federal department
or agency.
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SEC. 718. COMMON FRAMEWORK FOR CLEARING-
HOUSE RISK MANAGEMENT.

(a) COMMON FRAMEWORK FOR RISK MANAGE-
MENT.—The Commodity Futures Trading
Commission and the Securities and Ex-
change Commission shall consult with the
Federal Reserve Board of Governors to joint-
ly develop risk management supervision pro-
grams for derivatives clearing organizations
and clearing agencies (‘‘clearinghouses’).
Not later than 1 year after the date of enact-
ment of this Act, the Commodity Futures
Trading Commission, the Securities and Ex-
change Commission, and the Federal Reserve
Board of Governors shall submit a joint re-
port to the Committee on Banking, Housing,
and Urban Affairs and the Committee on Ag-
riculture, Nutrition, and Forestry of the
Senate, and the Committee on Financial
Services and the Committee on Agriculture
of the House of Representatives rec-
ommendations for—

(1) improving consistency in the clearing-
house oversight programs of the Securities
and Exchange Commission and the Com-
modity Futures Trading Commission;

(2) promoting robust risk management by
clearinghouses;

(3) promoting robust risk management
oversight by regulators of clearinghouses;
and

(4) improving regulators’ ability to mon-
itor the potential effects of clearinghouse
risk management on the stability of the fi-
nancial system of the United States.

(b) DUALLY REGISTERED PERSONS.—

(1) IN GENERAL.—The Commodity Futures
Trading Commission and the Securities and
Exchange Commission shall develop and,
subject to approval by the Council, imple-
ment an oversight plan with respect to each
person that is subject to registration as—

(A) both a derivatives clearing organiza-
tion and a clearing agency; or

(B) both a non-security-based swap data re-
pository and security-based swap data repos-
itory.

(2) CONTENTS OF PLANS.—Each plan shall
identify recordkeeping, reporting and other
requirements imposed on the person by the
Commodity Futures Trading Commission
and the Securities and Exchange Commis-
sion that are inconsistent, an approach for
eliminating inconsistencies where appro-
priate, and ways in which the two commis-
sions can coordinate their inspection and ex-
amination of the person. Such plan, if appro-
priate, may designate one regulator as the
person’s primary regulator.

(3) SUBMISSION OF PLANS.—The Commis-
sions shall submit each plan, including any
recommended legislative changes to facili-
tate the plan, to the Committee on Agri-
culture, Nutrition, and Forestry and the
Committee on Banking, Housing, and Urban
Affairs of the Senate and the Committee on
Agriculture and the Committee on Financial
Services of the House of Representatives on
or before 1 year after the date on which the
person becomes dually registered.

SEC. 719. RECOMMENDATIONS FOR CHANGES TO
PORTFOLIO MARGINING LAWS.

Not later than 1 year after the date of en-
actment of this Act, the Securities and Ex-
change Commission, the Commodity Futures
Trading Commission, and the prudential reg-
ulators shall submit to the Committee on
Agriculture, Nutrition, and Forestry and the
Committee on Banking, Housing, and Urban
Affairs of the Senate and the Committee on
Agriculture and the Committee on Financial
Services of the House of Representatives rec-
ommendations for legislative changes to the
Federal laws to facilitate—

(1) the portfolio margining of securities
and commodity futures and options, com-
modity options, swaps, and other financial
instrument positions;
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(2) the portability of customer swap posi-
tions and associated margin upon the insol-
vency of a clearing participant; and

(3) harmonization of the insolvency laws to
provide for uniform treatment across similar
entities, regardless of whether they are reg-
istered with or regulated by the Securities
and Exchange Commission or the Com-
modity Futures Trading Commission.

SEC. 720. ABUSIVE SWAPS.

The Council may, by rule or order—

(1) collect information as may be necessary
concerning the markets for any types of
swaps; and

(2) issue a report with respect to any types
of swaps that the Council determines to be
detrimental to the financial system stability
of the United States.

Subtitle B—Regulation Non-Security-Based of
Swap Markets
SEC. 721. DEFINITIONS.

(a) IN GENERAL.—Section la of the Com-
modity Exchange Act (7 U.S.C. 1a) is amend-
ed—

(1) by redesignating paragraphs (2), (3)
through (17), (18) through (23), (24) through
(28), (29), (30), (31) through (33), and (34) as
paragraphs (5), (8) through (22), (26) through
(31), (34) through (38), (40), (41), (43) through
(45), and (49), respectively;

(2) by inserting after paragraph (1) the fol-
lowing:

‘(2) APPROPRIATE FEDERAL BANKING AGEN-
cY.—The term ‘appropriate Federal banking
agency’ has the meaning given the term in
section 3 of the Federal Deposit Insurance
Act (12 U.S.C. 1813).

¢“(3) ASSOCIATED PERSON OF A SWAP PARTICI-
PANT.—

‘“(A) IN GENERAL.—The term ‘associated
person of a swap participant’ means—

‘(i) any partner, officer, director, or
branch manager of a swap participant (in-
cluding any individual who holds a similar
status or performs a similar function with
respect to any partner, officer, director, or
branch manager of a swap participant);

‘‘(ii) any person that directly or indirectly
controls, is controlled by, or is under com-
mon control with, a swap participant; and

‘(iii) any employee of a swap participant.

‘(B) EXCLUSION.—Other than for purposes
of section 4s(b)(6), the term ‘associated per-
son of a swap participant’ does not include
any person associated with a swap partici-
pant the functions of which are solely cler-
ical or ministerial.

‘“(4) BOARD.—The term ‘Board’ means the
Board of Governors of the Federal Reserve
System.”’;

(3) by inserting after paragraph (5) (as re-
designated by paragraph (1)) the following:

‘“(6) BROAD-BASED SECURITY INDEX.—The
term ‘broad-based security index’ means an
index that—

““(A) is not a narrow-based security index,
as defined in this section; or

‘(B) the Commission and the Securities
and Exchange Commission have jointly de-
termined should not be treated as a narrow-
based security index.

‘(7T CLEARED SWAP.—The term ‘cleared
swap’ means any swap that is, directly or in-
directly, submitted to and cleared by a de-
rivatives clearing organization registered
with the Commission or a clearing agency
regulated with the Securities and Exchange
Commission.”’;

(4) in paragraph (10) (as redesignated by
paragraph (1)), by inserting ‘‘security futures
product, or non-security-based swap’’ after
“facility,”;

(5) in paragraph (11)(A)(i)(I) (as redesig-
nated by paragraph (1)), by striking ‘‘made
or to be made on or subject to the rules of a
contract market or derivatives transaction
execution facility” and inserting ‘¢, security
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futures non-security-based
swap’’;

(6) in paragraph (16) (as redesignated by
paragraph (1)) in subparagraph (A), in the
matter preceding clause (i), by striking
“paragraph (12)(A)” and inserting ‘‘para-
graph (17)(A)"";

(7) in paragraph (17) (as redesignated by
paragraph (1))—

(A) in subparagraph (A)—

(i) in the matter following
(vii)(IIT)—

(I) by striking ‘‘section la (11)(A)” and in-
serting ‘‘paragraph (16)(A)”’; and

(IT) by striking “$25,000,000” and inserting
¢°$50,000,000°’; and

(ii) in clause (xi), in the matter preceding
subclause (I), by striking ‘‘total assets in an
amount’” and inserting ‘‘amounts invested
on a discretionary basis, the aggregate of
which is’’;

(8) in paragraph (21) (as redesignated by
paragraph (1)), by inserting ‘‘security futures
product, or non-security-based swap’ after
“of any contract market or derivatives
transaction execution facility’’;

(9) in paragraph (22) (as redesignated by
paragraph (1)), by inserting ‘‘, security fu-
tures product, or non-security-based swap’’
after “‘of any contract market or derivatives
transaction execution facility’’;

(10) by inserting after paragraph (22) (as re-
designated by paragraph (1)) the following:

‘(23) FOREIGN EXCHANGE FORWARD.—The
term ‘foreign exchange forward’ means a
transaction that—

““(A) occurs at a later time on the trade
date or on a specific future date; and

“(B) solely involves—

‘(i) the exchange of 2 different currencies
at a fixed rate agreed to at the inception of
the contract; or

‘(ii) 1 or more payments determined by
reference to the rate of exchange of 2 dif-
ferent currencies, or the movement thereof
in accordance with a method agreed to at the
inception of a contract.

‘“(24) FOREIGN EXCHANGE SWAP.—The term
‘foreign exchange swap’ means a transaction
that does not involve any payment or deliv-
ery based on the level of interest rates, the
price of any commodity other than a cur-
rency, or the price of, or default under, any
debt or equity security or loan and solely in-
volves—

““(A) the exchange of 2 different currencies
at a fixed rate agreed to at the inception of
the contract that occurs at a later time on
the trade date or on a specific future date
and a reverse exchange of the same cur-
rencies at a date further in the future; or

‘““(B) 1 or more payments determined by
reference to the rate of exchange of 2 dif-
ferent currencies, or the movement thereof
in accordance with a method agreed to at the
inception of the contract, at a later time on
the trade date or on a specific future date
and a payment at a date further in the future
that is determined by reference to the rate of
exchange of the same currencies or the
movement thereof in accordance with a
method agreed to at the inception of the con-
tract.

‘(25) FOREIGN EXCHANGE OPTION.—The term
‘foreign exchange option’ means a trans-
action, including a put or a call, that solely
entitles the buyer, upon exercise, on a speci-
fied date or upon a specified event—

‘“(A) to purchase from the seller a specified
quantity or 1 or more currencies and to sell
to the seller a specified quantity of 1 or more
currencies; or

‘“(B) to require the seller to make a pay-
ment determined by reference to the ex-
change rate of such currencies or the move-
ment thereof in accordance with a method
agreed to at the inception of the contract.”;

product, or

clause
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(11) in paragraph (28) (as redesignated by
paragraph (1))—

(A) in subparagraph (A)—

(i) by inserting ‘¢, security futures product,
or non-security-based swap’’ after ‘‘facility’’;
and

(ii) by striking *;
semicolon;

(B) in subparagraph (B), by striking the pe-
riod at the end and inserting ‘‘; and’’; and

(C) by adding at the end the following:

‘(C) EXCLUSION.—The term ‘futures com-
mission merchant’ does not include a person
who acts only as a counterparty for non-se-
curity-based swaps with eligible contract
participants and who does not otherwise en-
gage in the activities of a futures commis-
sion merchant.”’;

(12) in paragraph (30) (as redesignated by
paragraph (1)), in subparagraph (B), by strik-
ing ‘‘state’ and inserting ‘‘State’’;

(13) in paragraph (31) (as redesignated by
paragraph (1)), by inserting ‘‘security futures
product, or non-security-based swap,” after
“facility”’;

(14) by inserting after paragraph (31) (as re-
designated by paragraph (1)) the following:

¢‘(32) SWAP PARTICIPANT.—

‘“‘(A) IN GENERAL.—The term ‘swap partici-
pant’ means any person who—

‘(i) is engaged in the business of pur-
chasing or selling swaps for such person’s
own account or for others;

‘“(ii) is making a market in swaps; or

‘‘(iii) engages in transactions in swaps and
is not a swap end user.

‘‘(B) EXCEPTIONS.—A person shall not be
deemed to be a swap participant pursuant to
subparagraph (A)—

‘(i) solely because that person buys or
sells swaps for such person’s own account or
the account of any person under common
control with such person, either individually
or in a fiduciary capacity, but not as a part
of a regular business; or

‘“(ii) if that person engages in a de minimis
quantity of activities described in subpara-
graph (A) in connection with transactions
with or on behalf of customers.

‘‘(33) SWAP END USER.—

‘““(A) IN GENERAL.—The term ‘swap end
user’ means any person the gross aggregate
notional value of whose outstanding swaps
that do not qualify as bona fide hedging swap
transactions—

‘(i) is 5 percent or less of the gross aggre-
gate notional value of the person’s out-
standing swaps; or

‘“(ii) is 7 percent or less of the gross aggre-
gate notional value of the person’s out-
standing swaps and security-based swaps,
provided that the aggregate notional value
of the person’s outstanding swaps and secu-
rity-based swaps that do not qualify as bona
fide hedging transactions and were executed
in connection with the person’s commercial
transactions is 2 percent or more of the gross
aggregate notional value of the person’s out-
standing swaps.

‘“(B) ENUMERATED SWAP END USERS.—The
term ‘swap end user’ shall include—

‘(i) an investment company registered
under the Investment Company Act of 1940
(15 U.S.C. 80a-1 et seq.); and

‘‘(ii) an employee benefit plan as defined in
section 3(3) of the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1002(3))
that is subject to title I of that Act (29
U.S.C. 1001 et seq.).

¢(C) ENUMERATED EXCEPTIONS.—The term
‘swap end user’ shall not include—

‘(i) entities defined in section 1303(20) of
the Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 (12 U.S.C.
4502(20)); or

‘(i) an investment fund that would be an
investment company (as defined in section 3
of the Investment Company Act o f 1940 (15

and” and inserting a
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U.S.C. 80a-3)) but for paragraph (1) or (7) of
section 3(c) of that Act (156 U.S.C. 80a-3(c)),
and is not a partnership or other entity or
any subsidiary that is primarily invested in
physical assets (which shall include but not
be limited to commercial real estate) di-
rectly or through interests in partnerships
or limited liability companies that own such
assets.

‘(D) AVAILABILITY OF INFORMATION.—Upon
written request from the Commission, the
Securities and Exchange Commission, or the
Financial Stability Oversight Council, a
swap end user must provide information re-
garding the swaps that it holds. This infor-
mation may not be disclosed to any other
person. Nothing in this subsection shall au-
thorize the Commission, the Securities and
Exchange Commission, or the Financial Sta-
bility Oversight Council to withhold infor-
mation from Congress, or prevent the Com-
mission, the Securities and Exchange Com-
mission, or the Financial Stability Oversight
Council from complying with a request for
information from any other Federal depart-
ment or agency or foreign government with
which the Commission, the Securities and
Exchange Commission, or the Financial Sta-
bility Oversight Council has an information
sharing arrangement that requests the infor-
mation for purposes within the scope of its
jurisdiction, or complying with an order of a
court of the United States in an action
brought by the United States or the Commis-
sion.

‘“(33A) BONA FIDE HEDGING SWAP TRANS-
ACTION.—

‘““(A) IN GENERAL.—The term ‘bona fide
hedging swap transaction’ means a purchase
or sale by any person of a bona fide swap
that is economically appropriate to the re-
duction or offsetting of risks arising from—

‘(i) the potential change in the value of as-
sets which such person owns, produces, man-
ufactures, processes, or merchandises or an-
ticipates owning, producing, manufacturing,
processing, or merchandising;

‘(i) the potential change in the cost or
value of liabilities which such person owns
or anticipates incurring; or

‘‘(iii) the potential change in the cost or
value of goods or services which such person
provides, purchases, or anticipates providing
or purchasing.

‘“(B) PREVENTION OF EVASION.—A swap
transaction that is undertaken solely for the
purpose of avoiding registration as a swap
participant shall not constitute a bona fide
hedging swap transaction.”’;

(15) by inserting after paragraph (38) (as re-
designated by paragraph (1)) the following:

‘“(39) PRUDENTIAL REGULATOR.—The term
‘prudential regulator’ means—

‘““(A) the Office of the Comptroller of the
Currency, in the case of—

‘(i) any national banking association;

‘‘(ii) any Federal branch or agency of a for-
eign bank; or

‘“(iii) any Federal savings association;

‘(B) the Federal Deposit Insurance Cor-
poration, in the case of—

‘(i) any insured State bank;

‘“(ii) any foreign bank having an insured
branch; or

‘(iii) any State savings association;

“(C) the Board of Governors of the Federal
Reserve System, in the case of—

‘(i) any noninsured State member bank;

‘(i) any branch or agency of a foreign
bank with respect to any provision of the
Federal Reserve Act (12 U.S.C. 221 et seq.)
which is made applicable under the Inter-
national Banking Act of 1978 (12 U.S.C. 3101
et seq.);

‘‘(iii) any foreign bank which does not op-
erate an insured branch;

‘“(iv) any agency or commercial lending
company other than a Federal agency; or
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‘‘(v) supervisory or regulatory proceedings
arising from the authority given to the
Board of Governors under section 7(c)(1) of
the International Banking Act of 1978 (12
U.S.C. 3105(c)(1)), including such proceedings
under the Financial Institutions Supervisory
Act of 1966 (12 U.S.C. 1464 et seq.);

‘(D) the Federal Housing Finance Agency,
in the case of a swap participant that is a
regulated entity (as defined in section
1303(20) of the Federal Housing Enterprises
Financial Safety and Soundness Act of 1992
(12 U.S.C. 4502(20))); and

‘“(BE) the Farm Credit Administration, in
the case of a swap participant that is an in-
stitution chartered under the Farm Credit
Act of 1971 (12 U.S.C. 2001 et seq.).”’;

(16) in paragraph (40) (as redesignated by
paragraph (1)) —

(A) by striking subparagraph (B);

(B) by redesignating subparagraphs (C),
(D), and (E) as subparagraphs (B), (C), and
(F), respectively;

(C) in subparagraph (C) (as so redesig-
nated), by striking ‘‘and’’;

(D) by inserting after subparagraph (C) (as
so redesignated) the following:

‘(D) a non-security-based swap execution
facility registered under section 5h;

‘“‘(E) a non-security-based swap data reposi-
tory; and’’;

(17) by inserting after paragraph (41) (as re-
designated by paragraph (1)) the following:

‘‘(42) SECURITY-BASED SWAP.—The term ‘se-
curity-based swap’ has the meaning given
the term in section 3(a) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)).

‘“(42A) NON-SECURITY-BASED SWAP.—The
term ‘non-security-based swap’ means any
swap that is not a security-based swap.”’;

(18) in paragraph (45) (as redesignated by
paragraph (1)), by striking ‘‘subject to sec-
tion 2(h)(7)”’ and inserting ‘‘subject to sec-
tion 2(h)(5)"’;

(19) by inserting after paragraph (45) (as re-
designated by paragraph (1)) the following:

¢(46) SWAP.—

‘““(A) IN GENERAL.—The term ‘swap’ means
any agreement, contract, or transaction
that—

‘(i) is a put, call, cap, floor, collar, or simi-
lar option of any kind that is for the pur-
chase or sale, or based on the value, of 1 or
more interest or other rates, currencies,
commodities, securities, instruments of in-
debtedness, indices, quantitative measures,
or other financial or economic interests or
property of any kind;

‘“(ii) provides for any purchase, sale, pay-
ment, or delivery (other than a dividend on
an equity security) that is dependent on the
occurrence, nonoccurrence, or the extent of
the occurrence of an event or contingency
associated with a potential financial, eco-
nomic, or commercial consequence;

‘‘(iii) provides on an executory basis for
the exchange, on a fixed or contingent basis,
of 1 or more payments based on the value or
level of 1 or more interest or other rates,
currencies, commodities, securities, instru-
ments of indebtedness, indices, quantitative
measures, or other financial or economic in-
terests or property of any kind, or any inter-
est therein or based on the value thereof, and
that transfers, as between the parties to the
transaction, in whole or in part, the finan-
cial risk associated with a future change in
any such value or level without also con-
veying a current or future direct or indirect
ownership interest in an asset (including any
enterprise or investment pool) or liability
that incorporates the financial risk so trans-
ferred, including any agreement, contract, or
transaction commonly known as—

“(I) an interest rate swap;

‘“(IT) a rate floor;

“(III) a rate cap;

““(IV) a rate collar;
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(V) a cross-currency rate swap;

“(VI) a basis swap;

‘(VII) a currency swap;

‘(VIII) a foreign exchange swap;

(IX) a total return swap;

“(X) a broad-based security index swap;

‘“(XI) an equity index swap;

‘Y(XII) an equity swap;

“(XIII) a debt index swap;

“(XIV) a debt swap;

‘Y(XV) a credit spread;

‘Y(XVI) a credit default swap;

“(XVTII) a credit swap;

“(XVIII) a weather swap;

“(XIX) an energy swap;

“4(XX) a metal swap;

“(XXI) an agricultural swap;

“(XXII) an emissions swap; and

CY(XXIII) a commodity swap;

‘(iv) provides for the purchase or sale, on
a fixed, contingent, or variable basis, of any
commodity, currency, instrument, interest,
right, service, good, article, or property of
any kind;

‘(v) is an agreement, contract, or trans-
action that is, or in the future becomes,
commonly known to the trade as a swap; or

‘(vi) is any combination or permutation
of, or option on, any agreement, contract, or
transaction described in clauses (i) through
(V).

‘(B) EXCLUSIONS.—The term
not include—

‘(i) any contract of sale of a commodity
for future delivery traded on or subject to
the rules of any board of trade designated as
a contract market under section 5 or 5f;

‘‘(ii) any purchase or sale of a nonfinancial
commodity for deferred or delayed shipment
or delivery, so long as the transaction pro-
vides for physical delivery and is undertaken
as part of, or in contemplation of, commer-
cial or merchandising activities;

‘‘(iii) any put, call, straddle, option, or
privilege on any security, certificate of de-
posit, or group or index of securities, includ-
ing any interest therein or based, in whole or
in part, on the value thereof, whether phys-
ically or cash settled, unless such agree-
ment, contract, or transaction predicates
such purchase or sale (or a net cash payment
in lieu thereof) on the occurrence of a bona
fide contingency that might reasonably be
expected to affect or be affected by the cred-
itworthiness of 1 or more reference entities;

‘(iv) any agreement, contract, or trans-
action that is executed or traded on a na-
tional securities exchange registered pursu-
ant to section 6(a) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78f(a));

‘(v) any purchase or sale of 1 or more secu-
rities on a non-contingent basis for deferred
or delayed delivery;

‘(vi) any agreement, contract, or trans-
action providing for the purchase or sale of 1
or more securities (or a net cash payment in
lieu thereof) on a contingent basis, unless
such agreement, contract, or transaction
predicates such purchase or sale (or a net
cash payment in lieu thereof) on the occur-
rence of a bona fide contingency that might
reasonably be expected to affect or be af-
fected by the creditworthiness of 1 or more
reference entities;

‘Y(vii) any agreement, contract, or trans-
action for the purchase or sale, on an imme-
diate settlement basis within the relevant
regular way settlement cycle, of any cur-
rency, commodity, security, instrument of
indebtedness, financial instrument, or prop-
erty of any kind, or any interest therein;

‘“(viii) any note, bond, or evidence of in-
debtedness that is a security as defined in
section 2(a)(1) of the Securities Act of 1933
(15 U.S.C. T7b(a)(1)) or paragraph (10) of this
subsection, or that would be a ‘swap’ pursu-
ant to section 3(a) of the Securities Ex-

‘swap’ does
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change Act of 1934 (15 U.S.C. 78c(a)) solely as
a result of bearing a variable rate of return;

‘(ix) any agreement, contract, or trans-
action that is—

“(I) based on, or references, a security; and

‘“(IT) entered into directly or through an
underwriter (as defined in section 2(a)(11) of
the Securities Act of 1933) (15 TU.S.C.
T7h(a)(11)) by the issuer of such security;

‘“(x) any security futures product;

‘“(xi) any agreement, contract, or trans-
action that is—

‘(I) predominantly a banking product as
provided in section 405 of the Commodity Fu-
tures Modernization Act of 2000 (Public Law
106-554; 114 Stat. 2763A—-455);

“(II) not marketed or sold as an alter-
native to a swap; and

‘“(III) issued or sold by a bank as defined in
section 3(a) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a));

‘Y(xii) any hybrid instrument that is pre-
dominantly a security as provided in section
2(f) as in effect on the day before the date of
enactment of this paragraph;

‘“(xiii)(I) any identified banking product
specified in paragraphs (1) through (5) of sec-
tion 206(a) of the Gramm-Leach-Bliley Act
(15 U.S.C. 78c(a)), that is—

‘“(aa) not marketed or sold as an alter-
native to a swap, and

‘“(bb) issued or sold by a bank, as defined in
section 3(a) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)); or

‘“(II) any agreement, contract, or trans-
action executed in conjunction with an iden-
tified banking product described in subclause
(I), between a bank and a borrower that is
not an eligible contract participant to con-
vert the variable rate interest cost of debt to
a fixed rate interest cost or vice versa, or to
limit the maximum interest cost of such
debt;

‘“(xiv) any mortgage or mortgage purchase
commitment, or any sale of installment loan
contracts or receivables, if such product or
instrument is not marketed or sold as an al-
ternative to a swap;

‘(xv) any contract, agreement or trans-
action that provides a crediting interest rate
and guaranty or financial assurance of li-
quidity at contract or book value prior to
maturity offered by a bank or insurance
company for the benefit of any individual or
commingled fund available as an investment
in a defined contribution plan (as defined in
section 3(34) of the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1002(34))
or a qualified tuition program (as defined in
section 529 of the Internal Revenue Code of
1986 (26 U.S.C. 529));

‘“(xvi) any agreement, contract, or trans-
action a counterparty of which is a Federal
Reserve bank, the United States govern-
ment, a foreign central bank, or a foreign
government;

‘“(xvii) any agreement, contract, or trans-
action for the performance of services;

‘‘(xviii) any agreement, contract, or trans-
action that is commercial in nature or em-
ployment-related, that is not marketed as a
swap, and that would otherwise be a ‘swap’
pursuant to subparagraph (A) solely as a re-
sult of an incidental price, compensation, or
rate escalation clause;

‘“(xix) any agreement, contract, or trans-
action—

“(I) under which a payment or performance
is dependent on the occurrence, non-occur-
rence, or the extent of the occurrence of a
contingency beyond the direct control of the
parties to the agreement, contract, or trans-
action and which conditions such payment
or performance obligation on the incurrence
of a loss arising from such contingency; and

‘“(IT) that is an insurance or endowment
policy or annuity contract or optional annu-
ity contract issued by a corporation that is
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subject to the supervision of the insurance
commissioner, bank commissioner, or any
agency or officer performing like functions,
of any State or territory of the United
States or the District of Columbia, unless
such agreement, contract, or transaction
predicates such purchase or sale (or a net
cash payment in lieu thereof) on the occur-
rence of a bona fide contingency that might
reasonably be expected to affect or be af-
fected by the creditworthiness of one or
more reference entities;

‘(xx) any agreement, contract, or trans-
action that the Commission, jointly with the
Securities and Exchange Commission, deter-
mines, by rule or order and consistent with
the purposes of the Over-the-Counter Swaps
Markets Transparency and Accountability
Act of 2010, should be excluded from the defi-
nition of swap.

¢“(47) NON-SECURITY-BASED SWAP DATA RE-
POSITORY.—The term ‘non-security-based
swap data repository’ means any person that
collects, calculates, prepares, or maintains
information or records with respect to trans-
actions or positions in, or the terms and con-
ditions of, non-security-based swaps entered
into by third parties.

“(48) NON-SECURITY-BASED SWAP EXECUTION
FACILITY.—The term ‘non-security-based
swap execution facility’ means a facility in
which multiple participants have the ability
to execute or trade non-security-based swaps
by accepting bids and offers made by other
participants that are open to multiple par-
ticipants in the facility or system, or con-
firmation facility, that—

“‘(A) facilitates the execution of non-secu-
rity-based swaps between persons; and

‘(B) is not a designated contract market.”’;
and

(20) in paragraph (49) (as redesignated by
paragraph (1)), in subparagraph (A)@{i), by
striking ‘‘partipants’ and inserting ‘‘partici-
pants’’.

(b) CONFORMING AMENDMENTS.—

(1) Section 2(c)(2)(B)A)(II) of the Com-
modity Exchange Act 7 U.S.C.
2(c)(2)(B)(1)II)) is amended—

(A) an item (cc)—

(i) in subitem (AA), by striking ‘‘section
1a(20)” and inserting ‘‘section 1la’’; and

(ii) in subitem (BB), by striking ‘‘section
1a(20)”’ and inserting ‘‘section 1a’’; and

(B) in item (dd), by striking ‘‘section
la(12)(A)(i)” and inserting ‘“‘section
la(17)(A)({i)”.

(2) Section 4m(3) of the Commodity Ex-
change Act (7 U.S.C. 6m(3)) is amended by
striking ‘‘section la(6)”’ and inserting ‘‘sec-
tion la’.

(3) Section 4q(a)(1) of the Commodity Ex-
change Act (7 U.S.C. 60-1(a)(1)) is amended
by striking ‘‘section 1la(4)” and inserting
“‘section 1a(9)”.

(4) Section 5(e)(1) of the Commodity Ex-
change Act (7 U.S.C. 7(e)(1)) is amended by
striking ‘‘section la(4)” and inserting ‘‘sec-
tion 1a(9)”.

(5) Section ba(b)(2)(F) of the Commodity
Exchange Act (7 U.S.C. 7a(b)(2)(F)) is amend-
ed by striking ‘‘section la(4)” and inserting
“‘section 1a(9)”.

(6) Section 5b(a) of the Commodity Ex-
change Act (7 U.S.C. 7a-1(a)) is amended, in
the matter preceding paragraph (1), by strik-
ing ‘‘section 1a(9)” and inserting ‘‘section
la”.

(7) Section 5c(c)(2)(B) of the Commodity
Exchange Act (7 U.S.C. T7a-2(c)(2)(B)) is
amended by striking ‘‘section la(4)”’ and in-
serting ‘‘section la(9)”’.

(8) Section 6(g2)(5)(B)(i) of the Securities
Exchange Act of 1934 (15 U.S.C. 78f(g)(5)(B)(i))
is amended—

(A) in subclause (I), by striking ‘‘section
1a(12)(B)(ii)”’ and inserting ‘“‘section
1a(17)(B)(ii)”’; and
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(B) in subclause (II), by striking ‘‘section
1a(12)”’ and inserting ‘‘section 1a(17)”’.

(9) The Legal Certainty for Bank Products
Act of 2000 (7 U.S.C. 27 et seq.) is amended—

(A) in section 402—

(i) in subsection (a)(7), by striking ‘‘section
1a(20)”’ and inserting ‘‘section 1a’’;

(ii) in subsection (b)(2), by striking ‘‘sec-
tion 1a(12)” and inserting ‘‘section 1a’’;

(iii) in subsection (c), by striking ‘‘section
la(4)” and inserting ‘‘section 1a’’; and

(iv) in subsection (d)—

(I) in the matter preceding paragraph (1),
by striking ‘‘section 1la(4)” and inserting
“‘section 1a(9)"’;

(IT) in paragraph (1)—

(aa) in subparagraph (A), by striking ‘‘sec-
tion 1a(12)” and inserting ‘‘section 1a’’; and

(bb) in subparagraph (B), by striking ‘‘sec-
tion 1a(33)”’ and inserting ‘‘section 1a’’;

(ITII) in paragraph (2)—

(aa) in subparagraph (A), by striking ‘‘sec-
tion 1a(10)” and inserting ‘‘section 1a’’;

(bb) in subparagraph (B), by striking ‘‘sec-
tion 1a(12)(B)(ii)” and inserting ‘‘section
1a(18)(B)(iD)™;

(cc) in subparagraph (C), by striking ‘‘sec-
tion 1a(12)” and inserting ‘‘section 1la(17)”’;
and

(dd) in subparagraph (D), by striking ‘‘sec-
tion 1a(13)”’ and inserting ‘‘section 1a’’; and

(B) in section 404(1) by striking ‘‘section
1la(4)” and inserting ‘‘section 1a’’.

(¢c) LEGAL CERTAINTY FOR CERTAIN TRANS-
ACTIONS IN EXEMPT COMMODITIES.—

(1) PETITION.—Not later than 60 days after
the date of enactment of this Act, a person
may submit to the Commodity Futures
Trading Commission a petition to remain
subject to section 2(h) of the Commodity Ex-
change Act (7 U.S.C. 2(h)) (as in effect on the
day before the date of enactment of this
Act).

(2) TEMPORARY ALLOWANCE TO OPERATE
UNDER SECTION 2h).—The Commodity Fu-
tures Trading Commission—

(A) shall consider any petition submitted
under subsection (a) in a prompt manner;
and

(B) may allow a person to continue oper-
ating subject to section 2(h) of the Com-
modity Exchange Act (7 U.S.C. 2(h)) (as in ef-
fect on the day before the date of enactment
of this Act) for not longer than a 1-year pe-
riod.

(d) AGRICULTURAL SWAPS.—

(1) IN GENERAL.—Except as provided in
paragraph (2), no person shall offer to enter
into, or confirm the execution of, any swap
in an agricultural commodity (as defined by
the Commodity Futures Trading Commis-
sion).

(2) EXCEPTION.—Notwithstanding para-
graph (1), a person may offer to enter into,
enter into, or confirm the execution of, any
swap in an agricultural commodity pursuant
to section 4(c) of the Commodity Exchange
Act (7 U.S.C. 6(c)) or any rule, regulation, or
order issued thereunder (including any rule,
regulation, or order in effect as of the date of
enactment of this Act) by the Commodity
Futures Trading Commission to allow swaps
under such terms and conditions as the Com-
mission shall prescribe.

SEC. 722. JURISDICTION.

(a) EXCLUSIVE JURISDICTION.—Section
2(a)(1)(A) of the Commodity Exchange Act (7
U.S.C. 2(a)(1)(A)) is amended in the first sen-
tence—

(1) by inserting ‘‘the Over-the-Counter
Swaps Markets Transparency and Account-
ability Act of 2010 (including an amendment
made by that Act) and” after ‘‘otherwise
provided in’’;

(2) by striking ‘‘(c) through (i) of this sec-
tion” and inserting ‘‘(c) and (f)”’;
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(3) by striking ‘‘contracts of sale” and in-
serting ‘‘non-security-based swaps or con-
tracts of sale’’; and

(4) by striking ‘‘or derivatives transaction
execution facility registered pursuant to sec-
tion 5 or 5a’ and inserting ‘‘pursuant to sec-
tion 5.

(b) REGULATION OF SWAPS UNDER FEDERAL
AND STATE LAW.—Section 12 of the Com-
modity Exchange Act (7 U.S.C. 16) is amend-
ed by adding at the end the following:

“(h) REGULATION OF SWAPS AS INSURANCE
UNDER STATE LAW.—A swap—

‘(1) shall not be considered to be insur-
ance; and

‘“(2) may not be regulated as an insurance
contract under the law of any State.”.

(c) AGREEMENTS, CONTRACTS, AND TRANS-
ACTIONS TRADED ON AN ORGANIZED EX-
CHANGE.—Section 2(c)(2)(A) of the Com-
modity Exchange Act (7 U.S.C. 2(c)(2)(A)) is
amended—

(1) in clause (i), by striking ‘‘or’” at the
end;

(2) by redesignating clause (ii) as clause
(iii); and

(3) by inserting after clause (i) the fol-
lowing:

‘(i) a non-security-based swap; or’’.

(d) APPLICABILITY.—Section 2 of the Com-
modity Exchange Act (7 U.S.C. 2) (as amend-
ed by section 723(a)(3)) is amended by adding
at the end the following:

‘‘(i) APPLICABILITY.—The swap-related pro-
visions of this Act that were enacted by the
Over-the-Counter Swaps Markets Trans-
parency and Accountability Act of 2010 (in-
cluding any rule prescribed or regulation
promulgated under that Act), shall not apply
to activities outside the United States unless
those activities—

‘(1) have a direct and significant connec-
tion with activities in, or effect on, com-
merce of the United States; or

‘“(2) contravene such rules or regulations
as the Commission may prescribe or promul-
gate as are necessary or appropriate to pre-
vent the evasion of any provision of this Act
that was enacted by the Over-the-Counter
Swaps Markets Transparency and Account-
ability Act of 2010.”.

SEC. 723. CLEARING.

(a) CLEARING REQUIREMENT.—

(1) IN GENERAL.—Section 2 of the Com-
modity Exchange Act (7 U.S.C. 2) is amend-
ed—

(A) by striking subsections (d), (e), (g), and
(h); and

(B) by redesignating subsection (i) as sub-
section (g).

(2) SWAPS; LIMITATION ON PARTICIPATION.—
Section 2 of the Commodity Exchange Act (7
U.S.C. 2) (as amended by paragraph (1)) is
amended by inserting after subsection (c) the
following:

‘(d) Swaps.—Nothing in this Act (other
than subparagraphs (A) and (B) of subsection
(a)(1), subsections (f) and (g), sections 1la,
2(e), 2(h), 4(c), 4a, 4b, and 4b-1, subsections
(a), (b), and (g) of section 4c, sections 4d, 4e,
4f, 4g, 4h, 4i, 4j, 4k, 41, 4m, 4n, 4o, 4p, 4r, 4s,
4%, 5, bb, bc, be, and bh, subsections (c) and (d)
of section 6, sections 6¢c, 6d, 8, 8a, and 9, sub-
sections (e)(2) and (f) of section 12, sub-
sections (a) and (b) of section 13, sections 17,
20, 21, and 22(a)(4), and any other provision of
this Act that is applicable to registered enti-
ties and Commission registrants) governs or
applies to a swap.

“‘(e) LIMITATION ON PARTICIPATION.—It shall
be unlawful for any person, other than an el-
igible contract participant, to enter into a
non-security-based swap unless the non-secu-
rity-based swap is entered into on, or subject
to the rules of, a board of trade designated as
a contract market under section 5.”".

(3) MANDATORY CLEARING OF NON-SECURITY-
BASED SWAPS.—Section 2 of the Commodity
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Exchange Act (7 U.S.C. 2) is amended by in-
serting after subsection (g) (as redesignated
by paragraph (1)(B)) the following:

““(h) CLEARING REQUIREMENT.—

(1) SWAPS SUBJECT TO MANDATORY CLEAR-
ING REQUIREMENT.—

‘“(A) IN GENERAL.—In accordance with sub-
paragraph (B), the Commission shall, jointly
with the Securities and Exchange Commis-
sion and the Federal Reserve Board of Gov-
ernors, adopt rules to establish criteria for
determining that a swap or any group, cat-
egory, type, or class of swap is required to be
cleared.

‘“(B) FACTORS.—In carrying out subpara-
graph (A), the following factors shall be con-
sidered:

‘(i) Whether 1 or more derivatives clearing
organizations or clearing agencies accepts
the swap or group, category, type, or class of
swap for clearing.

‘“(ii) Whether the swap or group, category,
type, or class of swap is traded pursuant to
standard documentation and terms.

‘“(iii) The liquidity of the swap or group,
category, type, or class of swap and its un-
derlying commodity, security, security of a
reference entity, or group or index thereof.

‘(iv) The ability to value the swap group,
category, type, or class of swap and its un-
derlying commodity, security, security of a
reference entity, or group or index thereof
consistent with an accepted pricing method-
ology, including the availability of intraday
prices.

“(v) The size of the market for the swap or
group, category, type, or class of swap and
the available capacity, operational expertise,
and resources of the derivatives clearing or-
ganization or clearing agency that accepts it
for clearing.

‘‘(vi) Whether a clearing mandate would
mitigate risk to the financial system or
whether it would unduly concentrate risk in
a clearing participant, derivatives clearing
organization, or clearing agency in a manner
that could threaten the solvency of that
clearing participant, the derivatives clearing
organization, or the clearing agency.

‘‘(vii) Such other factors as the Commis-
sion, the Securities and Exchange Commis-
sion, and the Federal Reserve Board of Gov-
ernors jointly may determine are relevant.

‘‘(C) NON-SECURITY-BASED SWAPS SUBJECT
TO CLEARING REQUIREMENT.—The Commis-
sion—

‘(i) shall review each non-security-based
swap, or any group, category, type, or class
of non-security-based swap that is currently
listed for clearing and those which a deriva-
tives clearing organization notifies the Com-
mission that the derivatives clearing organi-
zation plans to list for clearing after the
date of enactment of this subsection;

‘(i) may require, pursuant to the rules
adopted under clause (i) and through notice-
and-comment rulemaking, that a particular
non-security-based swap, group, category,
type, or class of non-security-based swap
must be cleared if—

‘(D) both counterparties are swap partici-
pants;

““(IT) the transaction was entered into after
the later of the date of publication of the
rules adopted under subparagraph (A) in the
Federal Register or the effective date of the
requirement; and

‘“(IIT) one counterparty directly or indi-
rectly controls, is controlled by, or is under
common control with the other
counterparty, provided, however, that the
Commission, jointly with the Financial Sta-
bility Oversight Council, may determine, by
rule or order, that transactions between cer-
tain parties under common control are sub-
ject to any requirement to clear under clause
(ii); and
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‘‘(iii) shall rely on economic analysis pro-
vided by economists of the Commission in
making any determination under clause (ii),
which economic analysis may refer to any
peer-reviewed or other relevant literature
conducted by independent researchers.

‘(D) EFFECT.—

‘(i) IN GENERAL.—Nothing in this para-
graph affects the ability of a derivatives
clearing organization to list for permissive
clearing any swap, or group, category, type,
or class of swap.

‘‘(ii) PROHIBITION.—The Commission shall
not compel a derivatives clearing organiza-
tion to list a swap, group, category, type, or
class of swap for clearing if the derivatives
clearing organization determines that the
swap, group, category, type, or class of swap
would adversely impact its business oper-
ations, impair the financial integrity of the
derivatives clearing organization, or pose a
threat to the financial stability of the
United States.

‘(E) PREVENTION OF EVASION.—The Com-
mission may prescribe rules, or issue inter-
pretations of such rules, as necessary to pre-
vent evasions of any requirement to clear
under subparagraph (C). In issuing such rules
or interpretations, the Commission shall
consider—

‘(i) the extent to which the terms of the
non-security-based swap, group, category,
type, or class of non-security-based swap are
similar to the terms of other non-security-
based swaps, groups, categories, types, or
classes of non-security-based swap that are
required to be cleared by swap participants
under subparagraph (C); and

‘‘(ii) whether there is an economic purpose
for any differences in the terms of the non-
security-based swap or group, category, type,
or class of non-security-based swap that are
required to be cleared by swap participants
under subparagraph (C).

‘“(F) ELIMINATION OF REQUIREMENT TO
CLEAR.—The Commission may, pursuant to
the rules adopted under subparagraph (A)
and through notice-and-comment rule-
making, rescind a requirement imposed
under subparagraph (C) with respect to a
non-security-based swap, group, category,
type, or class of non-security-based swap.

“(G) PETITION FOR RULEMAKING.—ANy per-
son may file a petition, pursuant to the rules
of practice of the Commission, requesting
that the Commission use its authority under
subparagraph (C) to require swap partici-
pants to clear a particular non-security-
based swap, group, category, type, or class of
non-security-based swap or to use its author-
ity under subparagraph (F) to rescind a re-
quirement for non-security-based swap par-
ticipants to clear a particular non-security-
based swap, group, category, type, or class of
non-security-based swap.

“(H) OPTION TO CLEAR FOR COUNTERPARTIES
THAT ARE NOT SWAP PARTICIPANTS.—Before
entering into a non-security-based swap
transaction, any counterparty that is not a
swap participant may elect to clear a non-se-
curity-based swap that is subject to a clear-
ing requirement under subparagraph (C). If
such counterparty elects to clear, it shall
have the sole right to select the derivatives
clearing organization or clearing agency at
which the non-security-based swap will be
cleared.

“(I) FOREIGN EXCHANGE FORWARDS, SWAPS,
AND OPTIONS.—Foreign exchange forwards,
swaps, and options shall not be subject to a
clearing requirement under subparagraph (C)
unless the Department of the Treasury and
the Board of Governors determine that such
a requirement is appropriate after taking
into consideration whether there exists an
effective settlement system for such foreign
exchange forwards, swaps, and options and
any other factors that the Department of the
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Treasury and the Board of Governors deem

to be relevant.”.

SEC. 724. SWAPS; SEGREGATION AND BANK-
RUPTCY TREATMENT.

(a) SEGREGATION REQUIREMENTS  FOR
CLEARED SWAPS.—Section 4d of the Com-
modity Exchange Act (7 U.S.C. 6d) is amend-
ed by adding at the end the following:

“(f) SWAPS.—

(1) CLEARED SWAPS.—

““(A) SEGREGATION REQUIRED.—A futures
commission merchant or a swap participant
shall treat and deal with all money, securi-
ties, and property of any swap customer re-
ceived to margin, guarantee, or secure a
swap cleared by or through a derivatives
clearing organization (including money, se-
curities, or property accruing to the swap
customer as the result of such a swap) as be-
longing to the swap customer.

¢(B) COMMINGLING PROHIBITED.—Money, se-
curities, and property of a swap customer de-
scribed in subparagraph (A) shall be sepa-
rately accounted for and shall not be com-
mingled with the funds of the futures com-
mission merchant or the swap participant or
be used to margin, secure, or guarantee any
trades or contracts of any swap customer or
person other than the person for whom the
same are held.

¢‘(2) EXCEPTIONS.—

““(A) USE OF FUNDS.—

‘(i) IN GENERAL.—Notwithstanding para-
graph (1), money, securities, and property of
a swap customer of a futures commission
merchant or a swap participant described in
paragraph (1) may, for convenience, be com-
mingled and deposited in the same 1 or more
accounts with any bank or trust company or
with a derivatives clearing organization.

‘(i) WITHDRAWAL.—Notwithstanding para-
graph (1), such share of the money, securi-
ties, and property described in clause (i) as
in the normal course of business shall be nec-
essary to margin, guarantee, secure, trans-
fer, adjust, or settle a cleared swap with a
derivatives clearing organization, or with
any member of the derivatives clearing orga-
nization, may be withdrawn and applied to
such purposes, including the payment of
commissions, brokerage, interest, taxes,
storage, and other charges, lawfully accruing
in connection with the cleared swap.

‘“(B) COMMISSION ACTION.—Notwithstanding
paragraph (1), in accordance with such terms
and conditions as the Commission may pre-
scribe by rule, regulation, or order, any
money, securities, or property of the swap
customer of a futures commission merchant
or a swap participant described in paragraph
(1) may be commingled and deposited as pro-
vided in this section with any other money,
securities, or property received by the fu-
tures commission merchant or swap partici-
pant and required by the Commission to be
separately accounted for and treated and
dealt with as belonging to the swap customer
of the futures commission merchant.

“(3) PERMITTED INVESTMENTS.—Money de-
scribed in paragraph (1) may be invested in
obligations of the United States or in any
other investment that has minimal credit,
market, and liquidity risks that the Com-
mission may by rule or regulation prescribe,
and such investments shall be made in ac-
cordance with such rules and regulations and
subject to such conditions as the Commis-
sion may prescribe.

‘“(4) COMMODITY CONTRACT.—A non-secu-
rity-based swap cleared by or through a de-
rivatives clearing organization shall be con-
sidered to be a commodity contract as such
term is defined in section 761 of title 11,
United States Code, with regard to all
money, securities, and property of any swap
customer received by a futures commission
merchant, a swap participant, or a deriva-
tives clearing organization to margin, guar-
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antee, or secure the non-security-based swap
(including money, securities, or property ac-
cruing to the customer as the result of the
swap).

‘(5) PROHIBITION.—It shall be unlawful for
any person, including any derivatives clear-
ing organization and any depository, that
has received any money, securities, or prop-
erty for deposit in a separate account or ac-
counts as provided in paragraph (1) to hold,
dispose of, or use any such money, securities,
or property as belonging to the depositing
futures commission merchant, a swap partic-
ipant or any person other than the swap cus-
tomer of the futures commission merchant
or swap participant.”.

(b) BANKRUPTCY TREATMENT OF CLEARED
NON-SECURITY-BASED SWAPS.—Section 761 of
title 11, United States Code, is amended—

(1) in paragraph (4), by striking subpara-
graph (F) and inserting the following:

‘“(F)(1) any other contract, option, agree-
ment, or transaction that is similar to a con-
tract, option, agreement, or transaction re-
ferred to in this paragraph; and

‘“(ii) with respect to a futures commission
merchant, a swap participant, or a clearing
organization, any other contract, option,
agreement, or transaction, in each case, that
is cleared by a clearing organization’’; and

(2) in paragraph (9)(A)(i), by striking ‘‘the
commodity futures account’” and inserting
“‘a, commodity contract account’.

() SEGREGATION REQUIREMENTS FOR
UNCLEARED NON-SECURITY-BASED SWAPS.—
Section 4s of the Commodity Exchange Act
(as added by section 729) is amended by add-
ing at the end the following:

(1) SEGREGATION REQUIREMENTS FOR INI-
TIAL MARGIN.—

(1) SEGREGATION OF INITIAL MARGIN.—

“(A) NOTIFICATION OF RIGHT TO SEG-
REGATE.—A swap participant shall notify its
counterparty before entering into a non-se-
curity-based swap transaction of the
counterparty’s right to require segregation
of the funds or other property supplied as
initial margin for the purpose of margining,
guaranteeing, or securing the obligations of
the counterparty.

‘“(B) SEGREGATION AND MAINTENANCE OF
FUNDS.—At the request, made before enter-
ing into a non-security-based swap trans-
action, of a counterparty that provides funds
or other property as initial margin to a swap
participant for the purpose of margining,
guaranteeing, or securing the obligations of
the counterparty, the swap participant
shall—

‘‘(i) segregate the funds or other property
for the benefit of the counterparty; and

‘“(ii) in accordance with such rules and reg-
ulations as the Commission may promulgate
jointly with the Securities and Exchange
Commission, maintain the funds or other
property in a segregated account separate
from the assets and other interests of the
swap participant.

¢(C) NOTIFICATION OF EXCESS VARIATION
MARGIN.—Pursuant to rules or regulations
adopted by the Commission, a swap partici-
pant who received funds or other property
shall notify any counterparty who provided
such funds or other property if the swap par-
ticipant is holding excess net variation mar-
gin from that counterparty.

‘(2) APPLICABILITY.—The requirements de-
scribed in paragraph (1) shall—

“(A) apply only to a non-security-based
swap between a counterparty and a swap par-
ticipant that is not submitted for clearing to
a derivatives clearing organization; and

‘(B)(1) not apply to variation margin pay-
ments; and

‘‘(ii) not preclude any commercial arrange-
ment regarding—

“(I) the investment of segregated funds or
other property that may only be invested in
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such investments as the Commission may
permit by rule or regulation; and

‘“(IT1) the related allocation of gains and
losses resulting from any investment of the
segregated funds or other property.

‘“(3) USE OF INDEPENDENT THIRD-PARTY
CUSTODIANS.—The segregated account de-
scribed in paragraph (1), if requested by the
counterparty, may be—

““(A) carried by an independent third-party
custodian; and

‘(B) designated as a segregated account for
and on behalf of the counterparty.

‘(4) REPORTING REQUIREMENT.—If the
counterparty does not choose to require seg-
regation of the funds or other property sup-
plied as initial margin for the purpose of
margining, guaranteeing, or securing the ob-
ligations of the counterparty, the swap par-
ticipant shall report to the counterparty of
the swap participant on a quarterly basis
that the back office procedures of the swap
participant relating to initial margin and
collateral requirements are in compliance
with the agreement of the counterparties.”.
SEC. 725. DERIVATIVES CLEARING ORGANIZA-

TIONS.

(a) REGISTRATION REQUIREMENT.—Section
5b of the Commodity Exchange Act (7 U.S.C.
Ta-1) is amended by striking subsections (a)
and (b) and inserting the following:

‘‘(a) REGISTRATION REQUIREMENT.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), it shall be unlawful for a de-
rivatives clearing organization, directly or
indirectly, to make use of the mails or any
means or instrumentality of interstate com-
merce to perform the functions of a deriva-
tives clearing organization with respect to—

““(A) a contract of sale of a commodity for
future delivery (or an option on the contract
of sale) or option on a commodity, in each
case, unless the contract or option is—

‘(i) excluded from this Act by subsection
(a)(1)(C)({), (c), or (f) of section 2; or

‘‘(ii) a security futures product cleared by
a clearing agency registered with the Securi-
ties and Exchange Commission under the Se-
curities Exchange Act of 1934 (15 U.S.C. 78a
et seq.); or

‘(B) a non-security-based swap.

‘(2) EXCEPTION.—Paragraph (1) shall not
apply to a derivatives clearing organization
that is registered with the Commission.

“(b) VOLUNTARY REGISTRATION.—A person
that clears 1 or more agreements, contracts,
or transactions that are not required to be
cleared under this Act may register with the
Commission as a derivatives clearing organi-
zation.”.

(b) REGISTRATION FOR BANKS AND CLEARING
AGENCIES; EXEMPTIONS; ANNUAL REPORTS.—
Section 5b of the Commodity Exchange Act
(7 U.S.C. Ta-1) is amended by adding at the
end the following:

‘(g) REQUIRED REGISTRATION FOR BANKS
AND CLEARING AGENCIES.—A person that is
required to be registered as a derivatives
clearing organization under this section
shall register with the Commission regard-
less of whether the person is also licensed as
a bank or a clearing agency registered with
the Securities and Exchange Commission
under the Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.).

“(h) EXISTING BANKS AND CLEARING AGEN-
CIES.—

‘(1) IN GENERAL.—A bank or clearing agen-
cy registered with the Securities and Ex-
change Commission under the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et seq.) that
is required to be registered as a derivatives
clearing organization under this section is
deemed to be registered under this section to
the extent that, before date of enactment of
this subsection—

‘“(A) the bank cleared swaps as a multilat-
eral clearing organization; or
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‘“(B) the clearing agency cleared swaps.

‘“(2) CONVERSION OF BANK.—A bank to
which this paragraph applies may, by the
vote of the shareholders owning not less
than 51 percent of the voting interests of the
bank, be converted into a State corporation,
partnership, limited liability company, or
similar legal form pursuant to a plan of con-
version, if the conversion is not in con-
travention of applicable State law.”’.

(c) CORE PRINCIPLES FOR DERIVATIVES
CLEARING ORGANIZATIONS.—Section 5b(c) of
the Commodity Exchange Act (7 U.S.C. Ta-
1(c)) is amended by striking paragraph (2)
and inserting the following:

‘“(2) CORE PRINCIPLES FOR DERIVATIVES
CLEARING ORGANIZATIONS.—

““‘(A) COMPLIANCE.—

‘(i) IN GENERAL.—To be registered and to
maintain registration as a derivatives clear-
ing organization, a derivatives clearing orga-
nization shall comply with each core prin-
ciple described in this paragraph and any re-
quirement that the Commission may impose
by rule or regulation pursuant to section
8a(h).

¢‘(ii) DISCRETION OF DERIVATIVES CLEARING
ORGANIZATION.—Subject to any rule or regu-
lation prescribed by the Commission, a de-
rivatives clearing organization shall have
reasonable discretion in establishing the
manner by which the derivatives clearing or-
ganization complies with each core principle
described in this paragraph.

““(B) FINANCIAL RESOURCES.—

‘(i) IN GENERAL.—Each derivatives clearing
organization shall have adequate financial,
operational, and managerial resources, as de-
termined by the Commission, to discharge
each responsibility of the derivatives clear-
ing organization.

“(ii) MINIMUM AMOUNT OF FINANCIAL RE-
SOURCES.—Each derivatives clearing organi-
zation shall possess financial resources that,
at a minimum, exceed the total amount that
would—

‘“(I) enable the derivatives clearing organi-
zation to meet each financial obligation of
the derivatives clearing organization to each
member and participant of the derivatives
clearing organization; and

‘“(IT) enable the derivatives clearing orga-
nization to cover the operating costs of the
derivatives clearing organization for a period
of 1 year (as calculated on a rolling basis).

“(C) PARTICIPANT AND PRODUCT ELIGI-
BILITY.—

‘(i) IN GENERAL.—Each derivatives clearing
organization shall establish—

‘“(I) appropriate admission and continuing
eligibility standards (including sufficient fi-
nancial resources and operational capacity
to meet obligations arising from participa-
tion in the derivatives clearing organization)
for members of, and participants in, the de-
rivatives clearing organization; and

‘“(IT) appropriate standards for determining
the eligibility of agreements, contracts, and
transactions submitted to the derivatives
clearing organization for clearing.

“(ii) REQUIRED PROCEDURES.—Each deriva-
tives clearing organization shall establish
and implement procedures to verify, on an
ongoing basis, the compliance of each par-
ticipation and membership requirement of
the derivatives clearing organization.

‘(iii) REQUIREMENTS.—The participation
and membership requirements of each de-
rivatives clearing organization shall—

“(I) be objective;

‘“(IT) be publicly disclosed; and

‘“(II1) permit fair and open access.

“(iv) OFFSETTING ECONOMICALLY EQUIVA-
LENT POSITIONS.—The rules of a registered
derivatives clearing organization shall pre-
scribe that all swaps with the same terms
and conditions are economically equivalent
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and may be offset with each other within the
derivatives clearing organization.

(D) RISK MANAGEMENT.—

‘(i) IN GENERAL.—Each derivatives clearing
organization shall ensure that the deriva-
tives clearing organization possesses the
ability to manage the risks associated with
discharging the responsibilities of the de-
rivatives clearing organization through the
use of appropriate tools and procedures.

“(ii) MEASUREMENT OF CREDIT EXPOSURE.—
Each derivatives clearing organization
shall—

““(I) not less than once during each busi-
ness day of the derivatives clearing organiza-
tion, measure the credit exposures of the de-
rivatives clearing organization to each mem-
ber and participant of the derivatives clear-
ing organization; and

‘(II) monitor each exposure described in
subclause (I) periodically during the business
day of the derivatives clearing organization.

¢(iii) LIMITATION OF EXPOSURE TO POTEN-
TIAL LOSSES FROM DEFAULTS.—Each deriva-
tives clearing organization, through margin
requirements and other risk control mecha-
nisms, shall limit the exposure of the deriva-
tives clearing organization to potential
losses from defaults by members and partici-
pants of the derivatives clearing organiza-
tion to ensure that—

‘“(I) the operations of the derivatives clear-
ing organization would not be disrupted; and

“(II) nondefaulting members or partici-
pants would not be exposed to losses that
nondefaulting members or participants can-
not anticipate or control.

‘‘(iv) MARGIN REQUIREMENTS.—The margin
required from each member and participant
of a derivatives clearing organization shall
be sufficient to cover potential exposures in
normal market conditions.

“(v) REQUIREMENTS REGARDING MODELS AND
PARAMETERS.—Each model and parameter
used in setting margin requirements under
clause (iv) shall be—

“(D risk-based; and

‘“(IT) reviewed on a regular basis.

‘“(E) SETTLEMENT PROCEDURES.—Each de-
rivatives clearing organization shall—

‘(i) complete money settlements on a
timely basis (but not less frequently than
once each business day);

‘(ii) employ money settlement arrange-
ments to eliminate or strictly limit the ex-
posure of the derivatives clearing organiza-
tion to settlement bank risks (including
credit and liquidity risks from the use of
banks to effect money settlements);

‘“(iii) ensure that money settlements are
final when effected;

“(iv) maintain an accurate record of the
flow of funds associated with each money
settlement;

‘“(v) possess the ability to comply with
each term and condition of any permitted
netting or offset arrangement with any other
clearing organization;

‘(vi) regarding physical settlements, es-
tablish rules that clearly state each obliga-
tion of the derivatives clearing organization
with respect to physical deliveries; and

‘“(vii) ensure that each risk arising from an
obligation described in clause (vi) is identi-
fied and managed.

“(F) TREATMENT OF FUNDS.—

‘(1) REQUIRED STANDARDS AND PROCE-
DURES.—Each derivatives clearing organiza-
tion shall establish standards and procedures
that are designed to protect and ensure the
safety of member and participant funds and
assets.

‘‘(ii) HOLDING OF FUNDS AND ASSETS.—Each
derivatives clearing organization shall hold
member and participant funds and assets in
a manner by which to minimize the risk of
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loss or of delay in the access by the deriva-
tives clearing organization to the assets and
funds.

‘(iii) PERMISSIBLE INVESTMENTS.—Funds
and assets invested by a derivatives clearing
organization shall be held in instruments
with minimal credit, market, and liquidity
risks.

*(G) DEFAULT RULES AND PROCEDURES.—

‘(i) IN GENERAL.—Each derivatives clearing
organization shall have rules and procedures
designed to allow for the efficient, fair, and
safe management of events during which
members or participants—

“(I) become insolvent; or

“(IT) otherwise default on the obligations
of the members or participants to the deriva-
tives clearing organization.

‘(ii) DEFAULT PROCEDURES.—Each deriva-
tives clearing organization shall—

““(I) clearly state the default procedures of
the derivatives clearing organization;

‘(II) make publicly available the default
rules of the derivatives clearing organiza-
tion; and

“(III) ensure that the derivatives clearing
organization may take timely action—

‘‘(aa) to contain losses and liquidity pres-
sures; and

““(bb) to continue meeting each obligation
of the derivatives clearing organization.

‘‘(H) RULE ENFORCEMENT.—Each derivatives
clearing organization shall—

‘(i) maintain adequate arrangements and
resources for—

“(I) the effective monitoring and enforce-
ment of compliance with the rules of the de-
rivatives clearing organization; and

“(II) the resolution of disputes;

‘‘(ii) have the authority and ability to dis-
cipline, limit, suspend, or terminate the ac-
tivities of a member or participant due to a
violation by the member or participant of
any rule of the derivatives clearing organiza-
tion; and

‘“(iii) report to the Commission regarding
rule enforcement activities and sanctions
imposed against members and participants
as provided in clause (ii).

“(I) SYSTEM SAFEGUARDS.—Each deriva-
tives clearing organization shall—

‘(i) establish and maintain a program of
risk analysis and oversight to identify and
minimize sources of operational risk through
the development of appropriate controls and
procedures, and automated systems, that are
reliable, secure, and have adequate scalable
capacity;

‘(i) establish and maintain emergency
procedures, backup facilities, and a plan for
disaster recovery that allows for—

“(I) the timely recovery and resumption of
operations of the derivatives clearing organi-
zation; and

‘“(IT) the fulfillment of each obligation and
responsibility of the derivatives clearing or-
ganization; and

‘“(iii) periodically conduct tests to verify
that the backup resources of the derivatives
clearing organization are sufficient to ensure
daily processing, clearing, and settlement.

‘(J) REPORTING.—Each derivatives clearing
organization shall provide to the Commis-
sion all information that the Commission de-
termines to be necessary to conduct over-
sight of the derivatives clearing organiza-
tion.

‘(K) RECORDKEEPING.—Each derivatives
clearing organization shall maintain records
of all activities related to the business of the
derivatives clearing organization as a deriva-
tives clearing organization—

‘(i) in a form and manner that is accept-
able to the Commission; and

“‘(ii) for a period of not less than 5 years.

‘(L)) PUBLIC INFORMATION.—

‘(i) IN GENERAL.—Each derivatives clearing
organization shall provide to market partici-
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pants sufficient information to enable the
market participants to identify and evaluate
accurately the risks and costs associated
with using the services of the derivatives
clearing organization.

‘(i) AVAILABILITY OF INFORMATION.—Each
derivatives clearing organization shall make
information concerning the rules and oper-
ating procedures governing the clearing and
settlement systems of the derivatives clear-
ing organization available to market partici-
pants.

‘“(iii) PUBLIC DISCLOSURE.—Each deriva-
tives clearing organization shall disclose
publicly and to the Commission information
concerning—

“(I) the terms and conditions of each con-
tract, agreement, and other transaction
cleared and settled by the derivatives clear-
ing organization;

‘“(IT) each clearing and other fee that the
derivatives clearing organization charges the
members and participants of the derivatives
clearing organization;

‘“(ITIT) the margin-setting methodology, and
the size and composition, of the financial re-
source package of the derivatives clearing
organization;

“(IV) daily settlement prices, volume, and
open interest for each contract settled or
cleared by the derivatives clearing organiza-
tion; and

(V) any other matter relevant to partici-
pation in the settlement and clearing activi-
ties of the derivatives clearing organization.

‘(M) INFORMATION-SHARING.—Each deriva-
tives clearing organization shall—

‘(i) enter into, and abide by the terms of,
each appropriate and applicable domestic
and international information-sharing agree-
ment; and

‘“(ii) use relevant information obtained
from each agreement described in clause (i)
in carrying out the risk management pro-
gram of the derivatives clearing organiza-
tion.

“(N) ANTITRUST CONSIDERATIONS.—Unless
appropriate to achieve the purposes of this
Act, a derivatives clearing organization may
not—

‘(i) adopt any rule or take any action that
results in any unreasonable restraint of
trade; or

‘“(ii) impose any material anticompetitive
burden.

““(0) GOVERNANCE FITNESS STANDARDS.—

‘(1) GOVERNANCE ARRANGEMENTS.—Each de-
rivatives clearing organization shall estab-
lish governance arrangements that are
transparent—

‘“(I) to fulfill public interest requirements;
and

‘“(IT) to support the objectives of owners
and participants.

‘“(ii) FITNESS STANDARDS.—Each deriva-
tives clearing organization shall establish
and enforce appropriate fitness standards
for—

(D) directors;

‘“(II) members of any disciplinary com-
mittee;

“(IITI) members of the derivatives clearing
organization;

‘“(IV) any other individual or entity with
direct access to the settlement or clearing
activities of the derivatives clearing organi-
zation; and

“(V) any party affiliated with any indi-
vidual or entity described in this clause.

‘“(P) CONFLICTS OF INTEREST.—Each deriva-
tives clearing organization shall—

‘(i) establish and enforce rules to mini-
mize conflicts of interest in the decision-
making process of the derivatives clearing
organization; and

‘‘(ii) establish a process for resolving con-
flicts of interest described in clause (i).
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*(Q) COMPOSITION OF GOVERNING BOARDS.—
Each derivatives clearing organization shall
ensure that the composition of the governing
board or committee of the derivatives clear-
ing organization includes market partici-
pants.

‘“(R) LEGAL RISK.—Each derivatives clear-
ing organization shall have a well-founded,
transparent, and enforceable legal frame-
work for each aspect of the activities of the
derivatives clearing organization.”’.

(d) REPORTING REQUIREMENTS.—Section 5b
of the Commodity Exchange Act (7 U.S.C. 7Ta—
1) (as amended by subsection (b)) is amended
by adding at the end the following:

““(j) REPORTING REQUIREMENTS.—

‘(1) DUTY OF DERIVATIVES CLEARING ORGA-
NIZATIONS.—Each derivatives clearing orga-
nization that clears non-security-based
swaps shall provide to the Commission all in-
formation that is determined by the Com-
mission to be necessary to perform each re-
sponsibility of the Commission under this
Act.

‘“(2) DATA COLLECTION AND MAINTENANCE RE-
QUIREMENTS.—The Commission shall adopt
data collection and maintenance require-
ments for non-security-based swaps cleared
by derivatives clearing organizations that
are comparable to the corresponding require-
ments for non-security-based swaps data re-
ported to non-security-based swap data re-
positories.

¢“(3) INFORMATION SHARING.—The Commis-
sion shall require derivatives clearing orga-
nizations to provide information collected
under paragraph (2) to any of the following
regulatory authorities that requires it—

“‘(A) the Board;

‘“(B) the Securities and Exchange Commis-
sion;

‘“(C) each appropriate prudential regulator;

‘(D) the Financial Stability Oversight
Council;

“(E) the Department of Justice; and

‘(F') any other person that the Commission
determines to be appropriate, including—

‘‘(i) foreign financial supervisors (including
foreign futures authorities);

‘“(ii) foreign central banks; and

¢‘(iii) foreign ministries.

‘(4) PUBLIC INFORMATION.—Each deriva-
tives clearing organization that clears non-
security-based swaps shall provide to the
Commission (including any designee of the
Commission) information under paragraph
(2) in such form and at such frequency as is
required by the Commission to comply with
the public reporting requirements contained
in section 2(a)(13).”.

(e) PUBLIC DISCLOSURE.—Section 8(e) of the
Commodity Exchange Act (7 U.S.C. 12(e)) is
amended in the last sentence—

(1) by inserting ‘‘, central bank and min-
istries,” after ‘‘department’ each place it
appears; and

(2) by striking ‘. is a party.’” and inserting
¢, is a party.”.

(f) LEGAL CERTAINTY FOR IDENTIFIED BANK-
ING PRODUCTS.—

(1) REPEALS.—The Legal Certainty for
Bank Products Act of 2000 (7 U.S.C. 27 et
seq.) is amended—

(A) by striking sections 404 and 407 (7
U.S.C. 27b, 27e);

(B) in section 402 (7 U.S.C. 27), by striking
subsection (d); and

(C) in section 408 (7 U.S.C. 27f)—

(i) in subsection (¢)—

(I) by striking ‘‘in the case’ and all that
follows through ‘‘a hybrid” and inserting ‘‘in
the case of a hybrid’’;

(IT) by striking °¢;
riod; and

(ITI) by striking paragraph (2);

(ii) by striking subsection (b); and

(iii) by redesignating subsection (c) as sub-
section (b).

or’”’ and inserting a pe-
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(2) LEGAL CERTAINTY FOR BANK PRODUCTS
ACT OF 2000.—Section 403 of the Legal Cer-
tainty for Bank Products Act of 2000 (7
U.S.C. 27a) is amended to read as follows:
SEC. 726. TRANSPARENCY OF SWAP TRANS-

ACTION DATA.

(a) PURPOSES.—The Commodity Futures
Trading Commission is directed, consistent
with the purposes of this title, to use its au-
thority under this title to facilitate the
prompt and accurate collection, calculation,
processing or preparation, and public dis-
semination of information on transactions
and positions in non-security-based swaps.

(b) TRANSPARENCY OF NON-SECURITY-BASED
SWAP TRANSACTION DATA.—The Commodity
Exchange Act is amended by inserting after
section 4q (7 U.S.C. 60-1) the following:

“SEC. 4r. REPORTING AND RECORDKEEPING FOR
NON-SECURITY-BASED SWAPS.

‘‘(a) MANDATORY REPORTING OF NON-SECU-
RITY-BASED SWAP TRANSACTIONS.—

‘(1) IN GENERAL.—Any person that enters
into or effects a transaction in a non-secu-
rity-based swap shall report such transaction
through a derivatives clearing organization
or a non-security-based swap data repository
registered with the Commission pursuant to
section 21 within the period specified by any
rule or regulation adopted by the Commis-
sion under this paragraph. If no registered
non-security-based swap data repository ac-
cepts the non-security-based swap, the per-
son shall report the transaction to the Com-
mission pursuant to the requirements that
the Commission may by rule or regulation
prescribe. Each transaction report shall dis-
close whether the transaction is a bona fide
hedging swap transaction as defined in sec-
tion 1a(33B) and any other information that
the Commission has, by rule or regulation,
prescribed as necessary or appropriate in fur-
therance of the purposes of this section.

‘(2) PERMISSIBLE REPORTING FOR A
COUNTERPARTY THAT IS NOT A SWAP PARTICI-
PANT.—A swap participant may report a
transaction on behalf of its counterparty to
that transaction provided that counterparty
is not a swap participant.

‘(3) RULEMAKING REQUIRED.—Not later
than 180 days after the date of enactment of
this section, the Commission shall by rule or
regulation establish a schedule for the re-
porting through a derivatives clearing orga-
nization or registered non-security-based
swap data repository or to the Commission
of each non-security-based swap, group, cat-
egory, type, or class of non-security-based
swap entered into—

“‘(A) before the effective date of the Com-
mission’s rule or regulation and still out-
standing as of such effective date; and

‘““(B) on or after the effective date of the
Commission’s rule or regulation.

“(b) CONFIDENTIALITY OF INFORMATION PRO-
VIDED.—No non-public information provided
to or obtained by the Commission under this
section may be disclosed to any other per-
son. Nothing in this subsection shall author-
ize the Commission to withhold information
from Congress, or prevent the Commission
from complying with a request for informa-
tion from any other Federal department or
agency or foreign government with which
the Commission has an information sharing
arrangement that requests the information
for purposes within the scope of its jurisdic-
tion, or complying with an order of a court
of the United States in an action brought by
the United States or the Commission.

“‘(c) PUBLIC DISSEMINATION OF CERTAIN IN-
FORMATION PROVIDED.—

‘(1) IN GENERAL.—Notwithstanding sub-
section (b), the Commission is directed to
use its authority under this Act to facilitate
the public dissemination of prices and vol-
umes of completed non-security-based swap
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transactions to provide investors and other
market participants with information about
recently executed transactions for the pur-
poses of helping them to mark existing swap
positions to market, make informed deci-
sions before executing future transactions,
and assess the quality of transactions they
have executed. For each non-security-based
swap, group, category, type, or class of non-
security-based swap, the Commission shall
determine by rule the extent to which indi-
vidual or aggregated transaction data must
be disseminated and the timeliness of such
disseminations.

‘(2) RELIANCE ON ECONOMIC ANALYSIS.—In
making determinations under this sub-
section, the Commission shall rely on eco-
nomic analyses provided by the Chief Econo-
mist of the Commission and independent re-
searchers that empirically evaluate the ef-
fects of increasing price transparency on
measures of efficiency, competition, and
market quality, including transaction costs
and liquidity. To facilitate such empirical
analyses, the Commission may design pilot
programs that increase price transparency
on selected non-security-based swaps.

“(3) CHIEF ECONOMIST REPORT.—Whenever
the Commission publishes a release giving
notice of a proposed rulemaking under this
subsection, and affords interested persons an
opportunity to comment on such proposed
rulemaking or publishes a release adopting a
final rule, such release shall include as a
part thereof a report by the Chief Economist
of the Commission. Each report shall de-
scribe the economic analysis of the expected
consequences of the proposed or final Com-
mission action, refer to any peer-reviewed or
other literature, including any empirical
study undertaken by the staff of the Com-
mission, that is relevant to the analysis con-
tained in the report, and describe the extent
to which the conclusions of the report re-
main subject to uncertainty.

‘“(4) PROTECTION OF PROPRIETARY INFORMA-
TION.—In making determinations under this
subsection, the Commission shall consider
whether public dissemination of individual
or aggregate transaction data could result in
the dissemination of proprietary information
about the swap transactions, positions, trad-
ing strategies, or the ability of particular
market participants to conduct effective
hedging or risk management. The rules that
the Commission adopts under this subsection
shall include protections to ensure that the
public dissemination of swap transaction
data does not result in the disclosure of such
proprietary information.”.

‘“(5) REGISTERED ENTITIES AND PUBLIC RE-
PORTING.—The Commission may require de-
rivatives clearing organizations and reg-
istered non-security-based swap data reposi-
tories to publicly disseminate the non-secu-
rity-based swap transaction and pricing data
required to be reported under this paragraph.

‘“(6) QUARTERLY PUBLIC REPORTING OF AG-
GREGATE NON-SECURITY-BASED SWAP DATA.—

‘‘(A) IN GENERAL.—In accordance with sub-
paragraph (B), the Commission shall issue a
written report on a quarterly basis to make
available to the public information relating
to—

‘(i) the trading and clearing in the major
non-security-based swap categories; and

‘“(ii) the market participants and develop-
ments in new products.

‘““(B) USE; CONSULTATION.—In preparing a
report under subparagraph (A), the Commis-
sion shall—

‘(i) use any information reported directly
to the Commission and information from
registered non-security-based swap data re-
positories and derivatives clearing organiza-
tions; and

‘“(i1) consult with the Office of the Comp-
troller of the Currency, the Bank for Inter-
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national Settlements, and such other regu-
latory bodies as may be necessary.’’.
SEC. 727. SWAP DATA REPOSITORIES.

The Commodity Exchange Act is amended
by inserting after section 20 (7 U.S.C. 24) the
following:

“SEC. 21. NON-SECURITY-BASED SWAP DATA RE-
POSITORIES.

‘‘(a) REGISTRATION.—

‘(1) IN GENERAL.—A non-security-based
swap data repository may register by filing
with the Commission an application in such
form as the Commission, by rule or regula-
tion, shall prescribe containing such infor-
mation as the Commission, by rule or regula-
tion, may prescribe as necessary or appro-
priate in furtherance of the purposes of this
section.

‘(2) INSPECTION AND EXAMINATION.—Each
registered non-security-based swap data re-
pository shall be subject to inspection and
examination by any representative of the
Commission.

‘“(3) INFORMATION SHARING.—The Commis-
sion shall require each registered non-secu-
rity-based swap data repository to provide
information with respect to its functions as
a non-security-based swap data repository to
any of the following regulatory authorities
that requests it—

““(A) the Board;

‘(B) the Securities and Exchange Commis-
sion;

‘(C) each appropriate prudential regulator;

‘(D) the Financial Stability Oversight
Council;

‘“(E) the Department of Justice; and

“(F) any other person that the Commission
determines to be appropriate, including—

‘‘(i) foreign financial supervisors (including
foreign futures authorities);

‘“(ii) foreign central banks; and

¢“(iii) foreign ministries.

““(b) STANDARD SETTING.—

‘(1) DATA IDENTIFICATION.—The Commis-
sion shall prescribe standards that specify
the data elements for each non-security-
based swap, including whether the trans-
action is a bona fide hedging swap trans-
action as defined in section la, that shall be
collected and maintained by each registered
non-security-based swap data repository.

‘“(2) DATA COLLECTION AND MAINTENANCE.—
The Commission shall prescribe data collec-
tion and data maintenance standards for
non-security-based swap data repositories.

‘“(3) COMPARABILITY.—The standards pre-
scribed by the Commission under this sub-
section shall be comparable to the data
standards imposed by the Commission on de-
rivatives clearing organizations in connec-
tion with their clearing of non-security-
based swaps.

‘“(c) DUTIES.—A registered non-security-
based swap data repository shall—

‘(1) accept data prescribed by the Commis-
sion for one or more non-security-based
swaps;

“(2) confirm with both counterparties to
the non-security-based swap the accuracy of
the data that was submitted;

‘“(3) maintain the data described in para-
graph (1) in such form, in such manner, and
for such period as may be required by the
Commission;

“(4)(A) provide direct electronic access to
the Commission (or any designee of the Com-
mission, including another registered enti-
ty); and

‘(B) provide the information described in
paragraph (1) in such form and at such fre-
quency as the Commission may require to
comply with the public reporting require-
ments contained in section 726 of the Over-
the-Counter Swaps Markets Transparency
and Accountability Act of 2010;

‘“(5) at the direction of the Commission, es-
tablish automated systems for monitoring,
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screening, and analyzing non-security-based
swap data;

‘(6) maintain the confidentiality non-secu-
rity-based swap transaction information
that the registered non-security-based swap
data repository receives from a
counterparty, swap participant, or any other
registered entity in accordance with the re-
quirements that the Commission shall joint-
ly with the Securities and Exchange Com-
mission prescribe through notice-and-com-
ment rulemaking.

‘‘(d) CORE PRINCIPLES APPLICABLE TO REG-
ISTERED NON-SECURITY-BASED SWAP DATA RE-
POSITORIES.—

‘(1) ANTITRUST CONSIDERATIONS.—Unless
specifically reviewed and approved by the
Commission for antitrust purposes, a reg-
istered non-security-based swap data reposi-
tory may not—

‘““(A) adopt any rule or take any action
that results in any unreasonable restraint of
trade; or

‘(B) impose any material anticompetitive
burden on the trading, clearing, or reporting
of transactions.

‘(2) GOVERNANCE ARRANGEMENTS.—Each
registered non-security-based swap data re-
pository shall establish governance arrange-
ments that are transparent and assure fair
representation of its participants in reason-
able proportion to their use of the non-secu-
rity-based data repository in the selection of
its directors and administration of its af-
fairs.

‘“(3) CONFLICTS OF INTEREST.—Each reg-
istered non-security-based swap data reposi-
tory shall—

‘“(A) establish and enforce rules to mini-
mize conflicts of interest in the decision-
making process of the non-security-based
swap data repository; and

‘“(B) establish a process for resolving con-
flicts of interest described in subparagraph
(A).

‘“(4) NONDISCRIMINATORY ACCESS.—A reg-
istered non-security-based swap data reposi-
tory—

““(A) may not mandate directly or indi-
rectly the substantive terms and conditions
of transactions reported to the non-security-
based data repository;

‘(B) must provide for the equitable alloca-
tion of reasonable dues, fees, and other
charges among its participants and must not
impose any schedule of prices, or fix rates or
other fees, for services rendered by its par-
ticipants;

‘(C) provide for participation in the non-
security-based swap data repository by any
swap participant and any other person or
class of persons as the Commission, by rule
or regulation, may determine to be nec-
essary or appropriate in furtherance of the
purposes of this section; and

‘(D) may not unfairly discriminate in the
admission of participants or among partici-
pants in the use of the non-security-based
swap data repository.

‘‘(e) RULEs.—The Commission shall adopt
rules, jointly with the Securities and Ex-
change Commission, governing persons that
are registered under this section.”.

SEC. 728. LARGE NON-SECURITY-BASED SWAP
TRADER REPORTING.

The Commodity Exchange Act (7 U.S.C. 1
et seq.) is amended by adding after section 4s
(as added by section 729) the following:

“SEC. 4t. LARGE NON-SECURITY-BASED SWAP
TRADER REPORTING.

‘‘(a) PROHIBITION.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), it shall be unlawful for any
person to enter into any non-security-based
swap that the Commission determines to
perform a significant price discovery func-
tion with respect to registered entities if—
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‘“(A) the person directly or indirectly en-
ters into the non-security-based swap during
any 1 day in an amount equal to or in excess
of such amount as shall be established peri-
odically by the Commission; and

‘“(B) the person directly or indirectly has
or obtains a position in the non-security-
based swap equal to or in excess of such
amount as shall be established periodically
by the Commission.

‘(2) EXCEPTION.—Paragraph (1) shall not
apply if—

‘“(A) the person files or causes to be filed
with the properly designated officer of the
Commission such reports regarding any
transactions or positions described in sub-
paragraphs (A) and (B) of paragraph (1) as
the Commission may require by rule or regu-
lation; and

‘“(B) in accordance with the rules and regu-
lations of the Commission, the person keeps
books and records of all such non-security-
based swaps and any transactions and posi-
tions in any related commodity traded on or
subject to the rules of any board of trade,
and of cash or spot transactions in, inven-
tories of, and purchase and sale commit-
ments of, such a commodity.

‘“(b) REQUIREMENTS.—Books and records de-
scribed in subsection (a)(2)(B) shall—

‘(1) show such complete details concerning
all transactions and positions as the Com-
mission may prescribe by rule or regulation;
and

‘“(2) be open at all times to inspection and
examination by any representative of the
Commission.

‘‘(c) APPLICABILITY.—For purposes of this
section, the non-security-based swaps, fu-
tures, and cash or spot transactions and posi-
tions of any person shall include the non-se-
curity-based swaps, futures, and cash or spot
transactions and positions of any persons di-
rectly or indirectly controlled by the person.

“(d) SIGNIFICANT PRICE DISCOVERY FUNC-
TION.—In making a determination as to
whether a non-security-based swap performs
or affects a significant price discovery func-
tion with respect to registered entities, the
Commission shall consider the factors de-
scribed in section 4a(a)(3).”.

SEC. 729. REGISTRATION AND REGULATION OF
SWAP PARTICIPANTS.

The Commodity Exchange Act (7 U.S.C. 1
et seq.) is amended by inserting after section
4r (as added by section 726) the following:
“SEC. 4s. REGISTRATION AND REGULATION OF

SWAP PARTICIPANTS.

‘“(a) REGISTRATION.—Swap participants
must register with the Commission.

“(b) NOTICE REGISTRATION.—A swap par-
ticipants shall be exempt from registration
with the Commission, if it files a notice reg-
istration with the Commission in the form
and manner that the Commission shall pre-
scribe, jointly with the Securities and Ex-
change Commission, by notice-and-comment
rulemaking and—

‘(1) it is exempt pursuant to a rule or
order, issued by the Commission, jointly
with the Securities and Exchange Commis-
sion, to exempt swap participants that en-
gage primarily in security-based swap trans-
actions and are registered as swap partici-
pants with the Securities and Exchange
Commission; or

‘“(2) all of its outstanding swap trans-
actions are cleared swaps.

““(c) REQUIREMENTS.—

‘(1) IN GENERAL.—A person shall register
as a swap participant by filing a registration
application with the Commission.

¢“(2) CONTENTS.—

‘‘(A) IN GENERAL.—The application shall be
made in such form and manner and con-
taining such information as the Commission,
jointly with the Securities and Exchange
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Commission through notice-and-comment
rulemaking, shall prescribe concerning the
swap participant’s swap activities.

‘(B) CONTINUAL REPORTING.—A person that
is registered as a swap participant shall con-
tinue to submit to the Commission reports
that contain such information pertaining to
the swap participant’s swap activities as the
Commission may require.

‘(3) TRANSITION.—Rules under this section
shall provide for the registration of swap
participants 1 year after the date of enact-
ment of the Over-the-Counter Swaps Mar-
kets Transparency and Accountability Act of
2010.

‘“(4) STATUTORY DISQUALIFICATION.—Except
to the extent otherwise specifically provided
by rule, regulation, or order, it shall be un-
lawful for a swap participant to permit any
person associated with a swap participant
who is subject to a statutory disqualification
to effect or be involved in effecting swaps on
behalf of the swap participant, if the swap
participant knew, or in the exercise of rea-
sonable care should have known, of the stat-
utory disqualification.

¢“(d) CAPITAL AND MARGIN REQUIREMENTS.—

‘(1) CAPITAL REQUIREMENTS FOR PRUDEN-
TIALLY REGULATED SWAP PARTICIPANTS.—
Each swap participant for which there is a
prudential regulator shall meet such min-
imum capital requirements as such pruden-
tial regulator shall prescribe pursuant to the
authority of the prudential regulator.

‘“(2) MARGIN REQUIREMENTS FOR SWAP PAR-
TICIPANTS FOR UNCLEARED NON-SECURITY-
BASED SWAPS.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (C), the Commission shall pre-
scribe by rule or regulation the minimum
margin requirements that apply to trans-
actions between swap participants in a par-
ticular uncleared non-security-based swap or
any group, category, type, or class of
uncleared non-security-based swap, as the
Commission deems appropriate for the risk
of that particular uncleared non-security-
based swap or class, group, category, type of
uncleared non-security-based swap, for the
purposes of—

(i) reducing the risk of losses to counter-
parties; and

‘“(ii) preserving the financial integrity of
markets trading non-security-based swaps.

‘“(B) CONSIDERATIONS.—The Commission
shall not issue rules under this subsection
unless the Commission determines that such
rules—

‘(i) would not inappropriately encourage
or discourage the clearing of certain non-se-
curity-based swaps, resulting in an undue in-
crease in risk to the financial system;

‘‘(ii) are supported by economic analysis
provided by the Chief Economist of the Com-
mission; and

‘‘(iii) would not impose any unnecessary
burden on competition.

‘(C) EXCEPTIONS.—The Commission shall
not impose minimum margin requirements
on—

‘“(i) positions in foreign exchange forwards,
swaps, or options; and

‘(i) non-security-based swap transactions
in which one counterparty directly or indi-
rectly controls, is controlled by, or is under
common control with the other
counterparty, provided, however, that the
Commission, jointly with the Financial Sta-
bility Oversight Council, may determine, by
notice-and-comment rulemaking, that trans-
actions between certain parties under com-
mon control are subject to the minimum
margin requirements imposed by the Com-
mission under this subsection.

‘(D) OUTSTANDING SWAP POSITIONS.—The
Commission and the Securities and Ex-
change Commission may by joint notice-and-
comment rulemaking or order exempt any
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swap, group, category, type, or class of swap
entered into on or before the date of enact-
ment of this Act. In determining whether an
exemption is appropriate, the Commission
and the Securities and Exchange Commis-
sion shall take into account the notional
value, the tenor, and the risk to the finan-
cial stability of the United States posed by
the underlying swap, group, category, type,
or class of swap.

‘“(3) SPECIAL MARGIN REQUIREMENTS FOR
UNCLEARED SWAP TRANSACTIONS INVOLVING A
SWAP PARTICIPANT WITH A SUBSTANTIAL NET
UNCOLLATERALIZED SWAP POSITION.—

‘““(A) IN GENERAL.—If a swap participant
has a substantial net uncollateralized swap
position, any subsequent swap transaction,
regardless of whether the swap participant’s
counterparty is a swap participant, shall be
subject to—

‘(i) any applicable clearing requirement
under section (h); and

‘(ii) any applicable margin requirements
that the Commission has prescribed under
paragraph (2).

‘(B) SUBSTANTIAL NET UNCOLLATERALIZED
POSITION.—

‘(i) IN GENERAL.—From time to time, the
Financial Stability Oversight Council shall
define, by rule or regulation, ‘substantial net
uncollateralized swap position’ by identi-
fying the level of a net uncollateralized posi-
tion in swaps that a swap participant can
hold without posing a threat to the financial
system stability of the United States.

¢(ii) RELIANCE ON ECONOMIC ANALYSIS.—In
making determinations under this sub-
section, the Commission and the Board of
Governors shall rely on economic analysis
provided by economists of the Commission
and economists of the Board of Governors.

‘‘(e) REPORTING AND RECORDKEEPING.—With
respect to its swap business, each swap par-
ticipant registered with the Commission—

‘(1) shall make such reports as are re-
quired by the Commission, jointly with the
Securities and Exchange Commission
through notice-and-comment rulemaking;

““(2)(A) for which there is a prudential reg-
ulator, shall keep books and records in such
form and manner and for such period as may
be prescribed by the prudential regulator;
and

‘(B) for which there is no prudential regu-
lator, shall keep books and records in such
form and manner and for such period as is
prescribed by the Commission, jointly with
the Securities and Exchange Commission
through notice-and-comment rulemaking, by
rule or regulation; and

‘“(3) shall keep books and records described
in subparagraph (B) open to inspection and
examination by any representative of the
Commission.

¢(f) BUSINESS CONDUCT STANDARDS AND RE-
QUIREMENTS.—With respect to its swap busi-
ness, each swap participant—

‘(1) for which there is a prudential regu-
lator, shall comply with such business con-
duct standards and requirements as the pru-
dential regulator may impose; and

‘(2) for which there is no prudential regu-
lator, shall comply with such business con-
duct standards and requirements as the Com-
mission, jointly with the Securities and Ex-
change Commission through notice-and-com-
ment rulemaking, shall prescribe. Such busi-
ness conduct requirements shall—

‘““(A) establish the standard of care re-
quired for a swap participant to verify that
any counterparty meets the eligibility
standards for an eligible contract partici-
pant; and

‘(B) require disclosure by the swap partici-
pant to any counterparty to the swap (other
than a counterparty that is a swap partici-
pant) of—
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‘(i) information about the material risks
and characteristics of the swap; and

‘(i) any material conflicts of interest that
the swap participant may have in connection
with the swap.

‘(g) DOCUMENTATION AND BACK OFFICE
STANDARDS.—Each swap participant reg-
istered with the Commission—

‘(1) for which there is a prudential regu-
lator, shall comply with such documentation
and back office standards as the prudential
regulator may impose; and

‘(2) for which there is no prudential regu-
lator, shall conform with such standards as
the Commission, jointly with the Securities
and Exchange Commission through notice-
and-comment rulemaking, may prescribe
that relate to timely and accurate confirma-
tion, processing, netting, documentation,
and valuation of all swaps.

““(h) CONFIDENTIALITY.—Notwithstanding
any other provision of law, the Commission
may not be compelled to disclose any infor-
mation required by Commission rule or regu-
lation to be reported to the Commission
under this subsection, except that nothing in
this paragraph authorizes the Commission to
withhold information from Congress, or pre-
vent the Commission from complying with a
request for information from any other Fed-
eral department or agency requesting infor-
mation for purposes within the scope of its
jurisdiction, or complying with an order of a
court of the United States in an action
brought by the United States or the Commis-
sion. For purposes of section 552 of title 5,
United States Code, this subsection shall be
considered a statute described in subsection
(b)(3)(B) of such section 552.”".

SEC. 730. NON-SECURITY-BASED SWAP EXECU-
TION FACILITIES.

The Commodity Exchange Act is amended
by inserting after section 5g (7 U.S.C. Th-2)
the following:

“SEC. 5h. NON-SECURITY-BASED SWAP EXECU-
TION FACILITIES.

“‘(a) REGISTRATION.—

‘(1) IN GENERAL.—NoO person may operate a
facility for the trading or processing of non-
security-based swaps unless the facility is
registered as a non-security-based swap exe-
cution facility or as a designated contract
market under this section.

‘“(2) DUAL REGISTRATION.—Any person that
is required to register as a non-security-
based swap execution facility under this sec-
tion shall register with the Commission re-
gardless of whether the person also is reg-
istered with the Securities and Exchange
Commission.

“(b) TRADING AND TRADE PROCESSING.—A
non-security-based swap execution facility
that is registered under subsection (a) may—

‘(1) make available for trading any non-se-
curity-based swap; and

‘(2) facilitate trade processing of any non-
security-based swap.

“(c) TRADING BY CONTRACT MARKETS.—A
board of trade that operates a contract mar-
ket shall, to the extent that the board of
trade also operates a non-security-based
swap execution facility and uses the same
electronic trade execution system for trad-
ing on the contract market and the non-se-
curity-based swap execution facility, iden-
tify whether the electronic trading is taking
place on the contract market or the non-se-
curity-based swap execution facility.

‘“(d) CORE PRINCIPLES FOR NON-SECURITY-
BASED SWAP EXECUTION FACILITIES.—

‘(1) COMPLIANCE WITH CORE PRINCIPLES.—

‘“(A) IN GENERAL.—To be registered, and
maintain registration, as a non-security-
based swap execution facility, the non-secu-
rity-based swap execution facility shall com-
ply with—

‘(i) the core principles described in this
subsection; and
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‘‘(ii) any requirement that the Commission
may impose by rule or regulation pursuant
to section 8a(b).

‘(B) REASONABLE DISCRETION OF NON-SECU-
RITY-BASED SWAP EXECUTION FACILITY.—Un-
less otherwise determined by the Commis-
sion by rule or regulation, a non-security-
based swap execution facility described in
subparagraph (A) shall have reasonable dis-
cretion in establishing the manner in which
the non-security-based swap execution facil-
ity complies with the core principles de-
scribed in this subsection.

¢“(2) COMPLIANCE WITH RULES.—A non-secu-
rity-based swap execution facility shall—

““(A) monitor and enforce compliance with
any rule of the non-security-based swap exe-
cution facility, including—

‘(i) the terms and conditions of the non-se-
curity-based swaps traded or processed on or
through the non-security-based swap execu-
tion facility; and

‘(i) any limitation on access to the non-
security-based swap execution facility; and

‘“(B) establish and enforce trading, trade
processing, and participation rules that will
deter abuses and have the capacity to detect,
investigate, and enforce those rules, includ-
ing means—

‘(i) to provide market participants with
impartial access to the market; and

‘‘(ii) to capture information that may be
used in establishing whether rule violations
have occurred.

‘“(3) SWAPS NOT READILY SUSCEPTIBLE TO
MANIPULATION.—The non-security-based swap
execution facility shall permit trading only
in non-security-based swaps that are not
readily susceptible to manipulation.

‘“(4) MONITORING OF TRADING AND TRADE
PROCESSING.—The non-security-based swap
execution facility shall—

‘“(A) establish and enforce rules or terms
and conditions defining, or specifications de-
tailing—

‘(i) trading procedures to be used in enter-
ing and executing orders traded on or
through the facilities of the non-security-
based swap execution facility; and

‘‘(ii) procedures for trade processing of
non-security-based swaps on or through the
facilities of the non-security-based swap exe-
cution facility; and

“(B) monitor trading in non-security-based
swaps to prevent manipulation, price distor-
tion, and disruptions of the delivery or cash
settlement process through surveillance,
compliance, and disciplinary practices and
procedures, including methods for con-
ducting real-time monitoring of trading and
comprehensive and accurate trade recon-
structions.

‘(5) INFORMATION SHARING.—The non-secu-
rity-based swap execution facility shall—

‘“(A) establish and enforce rules that will
allow the facility to obtain any necessary in-
formation to perform any of the functions
described in this section;

‘“(B) provide the information to the fol-
lowing on request—

‘(i) the Commission;

‘“(ii) the Securities and Exchange Commis-
sion;

¢“(iii) the Board;

‘‘(iv) each appropriate prudential regu-
lator;

‘(v) the Council;

‘‘(vi) the Department of Justice; and

‘“(vii) any other foreign regulatory author-
ity that the Commission determines to be
appropriate and with whom the Commission
has entered into an information sharing
agreement; and

‘(C) have the capacity to carry out such
international information-sharing agree-
ments as the Commission may require.

‘‘(6) POSITION LIMITS OR ACCOUNTABILITY.—
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“‘(A) IN GENERAL.—To reduce the potential
threat of market manipulation or conges-
tion, especially during trading in the deliv-
ery month, the non-security-based swap exe-
cution facility shall adopt for each of the
contracts of the facility, as is necessary and
appropriate, position limitations or position
accountability for speculators.

‘“(B) POSITION LIMITS.—For any contract
that is subject to a position limitation estab-
lished by the Commission pursuant to sec-
tion 4a(a), the non-security-based swap exe-
cution facility shall set its position limita-
tion at a level no higher than the Commis-
sion limitation.

¢“(C) POSITION ENFORCEMENT.—For any con-
tract that is subject to a position limitation
established by the Commission pursuant to
section 4a(a), a non-security-based swap exe-
cution facility shall reject any proposed non-
security-based swap transaction if, based on
information readily available to a non-secu-
rity-based swap execution facility, any pro-
posed non-security-based swap transaction
would cause a non-security-based swap exe-
cution facility customer that would be a
party to such swap transaction to exceed
such position limitation.

“(7)  FINANCIAL INTEGRITY OF TRANS-
ACTIONS.—The non-security-based swap exe-
cution facility shall establish and enforce
rules and procedures for ensuring the finan-
cial integrity of non-security-based swaps
entered on or through the facilities of the
non-security-based swap execution facility,
including the clearance and settlement of
the non-security-based swaps pursuant to
section 2(h)(1).

‘“(8) EMERGENCY AUTHORITY.—The non-secu-
rity-based swap execution facility shall
adopt rules to provide for the exercise of
emergency authority, in consultation or co-
operation with the Commission, as is nec-
essary and appropriate, including the au-
thority to liquidate or transfer open posi-
tions in any non-security-based swap or to
suspend or curtail trading in a non-security-
based swap.

*“(9) TIMELY PUBLICATION OF TRADING INFOR-
MATION.—

‘“‘(A) IN GENERAL.—The non-security-based
swap execution facility shall make public
timely information on price, trading volume,
and other trading data on non-security-based
swaps to the extent prescribed by the Com-
mission.

‘“(B) CAPACITY OF NON-SECURITY-BASED
SWAP EXECUTION FACILITY.—The non-secu-
rity-based swap execution facility shall be
required to have the capacity to electroni-
cally capture trade information with respect
to transactions executed on the facility.

‘/(10) RECORDKEEPING AND REPORTING.—

‘““(A) IN GENERAL.—A non-security-based
swap execution facility shall—

‘(i) maintain records of all activities relat-
ing to the business of the facility, including
a complete audit trail, in a form and manner
acceptable to the Commission for a period of
5 years; and

‘‘(ii) report to the Commission, in a form
and manner acceptable to the Commission,
such information as the Commission deter-
mines to be necessary or appropriate for the
Commission to perform the duties of the
Commission under this Act.

‘(B) REQUIREMENTS.—The Commission
shall adopt data collection and reporting re-
quirements for non-security-based swap exe-
cution facilities that are comparable to cor-
responding requirements for derivatives
clearing organizations and non-security-
based swap data repositories.

‘‘(11) ANTITRUST CONSIDERATIONS.—Unless
necessary or appropriate to achieve the pur-
poses of this Act, the non-security-based
swap execution facility shall avoid—
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‘“(A) adopting any rules or taking any ac-
tions that result in any unreasonable re-
straint of trade; or

“(B) imposing any material anticompeti-
tive burden on trading or clearing.

¢“(12) CONFLICTS OF INTEREST.—The non-se-
curity-based swap execution facility shall—

‘“(A) establish and enforce rules to mini-
mize conflicts of interest in its decision-
making process; and

‘“(B) establish a process for resolving the
conflicts of interest.

¢“(13) FINANCIAL RESOURCES.—

‘“(A) IN GENERAL.—The non-security-based
swap execution facility shall have adequate
financial, operational, and managerial re-
sources to discharge each responsibility of
the non-security-based swap execution facil-
ity.

‘“(B) DETERMINATION OF RESOURCE ADE-
QUACY.—The financial resources of a non-se-
curity-based swap execution facility shall be
considered to be adequate if the value of the
financial resources exceeds the total amount
that would enable the non-security-based
swap execution facility to cover the oper-
ating costs of the non-security-based swap
execution facility for a 1-year period, as cal-
culated on a rolling basis.

‘“(14) SYSTEM SAFEGUARDS.—The non-secu-
rity-based swap execution facility shall—

‘“(A) establish and maintain a program of
risk analysis and oversight to identify and
minimize sources of operational risk,
through the development of appropriate con-
trols and procedures, and automated sys-
tems, that—

‘(i) are reliable and secure; and

‘‘(i1) have adequate scalable capacity;

‘(B) establish and maintain emergency
procedures, backup facilities, and a plan for
disaster recovery that are designed to allow
for—

‘(i) the timely recovery and resumption of
operations; and

‘“(ii) the fulfillment of the responsibilities
and obligation of the mnon-security-based
swap execution facility; and

“(C) periodically conduct tests to verify
that the backup resources of the non-secu-
rity-based swap execution facility are suffi-
cient to ensure continued—

‘(i) order processing and trade matching;

‘‘(ii) price reporting;

‘‘(iii) market surveillance and

‘“(iv) maintenance of a comprehensive and
accurate audit trail.

‘“(e) EXEMPTIONS.—The Commission may
exempt, conditionally or unconditionally, a
non-security-based swap execution facility
from registration under this section if the
Commission finds that the facility is subject
to comparable, comprehensive supervision
and regulation on a consolidated basis by the
Securities and Exchange Commission, a pru-
dential regulator, or the appropriate govern-
mental authorities in the home country of
the facility.

“(f) RULES.—The Commission shall pre-
scribe rules governing the regulation of al-
ternative non-security-based swap execution
facilities under this section.”.

SEC. 731. DERIVATIVES TRANSACTION EXECU-
TION FACILITIES AND EXEMPT
BOARDS OF TRADE.

(a) IN GENERAL.—Sections 5a and 5d of the
Commodity Exchange Act (7 U.S.C. Ta, 7Ta-3)
are repealed.

(b) CONFORMING AMENDMENTS.—

(1) Section 2 of the Commodity Exchange
Act (7 U.S.C. 2) is amended—

(A) in subsection (a)(1)(A), in the first sen-
tence, by striking ‘‘or 5a’’; and

(B) in paragraph (2) of subsection (g) (as re-
designated by section 723(a)(1)(B)), by strik-
ing ‘‘section ba of this Act’ and all that fol-
lows through ‘‘56d of this Act’’ and inserting
‘‘section 5b of this Act”.
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(2) Section 6(2)(1)(A) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78f(2)(1)(A)) is
amended—

(A) by striking ‘‘that—"" and all that fol-
lows through ‘‘(i) has been designated” and
inserting ‘‘that has been designated’’;

(B) by striking ‘‘; or’’ and inserting ¢‘; and”’
and

(C) by striking clause (ii).

SEC. 732. DESIGNATED CONTRACT MARKETS.

(a) CRITERIA FOR DESIGNATION.—Section 5
of the Commodity Exchange Act (7 U.S.C. 7)
is amended by striking subsection (b).

(b) CORE PRINCIPLES FOR CONTRACT MAR-
KETS.—Section 5 of the Commodity Exchange
Act (7 U.S.C. 7) is amended by striking sub-
section (d) and inserting the following:

‘“(d) CORE PRINCIPLES FOR CONTRACT MAR-
KETS.—

(1) DESIGNATION AS BOARD OF TRADE.—

‘““(A) IN GENERAL.—To be designated, and
maintain a designation, as a contract mar-
ket, a board of trade shall comply with—

‘(i) any core principle described in this
subsection; and

‘‘(ii) any requirement that the Commission
may impose by rule or regulation pursuant
to section 8a(b).

‘(B) REASONABLE DISCRETION OF BOARD OF
TRADE.—Unless otherwise determined by the
Commission by rule or regulation, a board of
trade described in subparagraph (A) shall
have reasonable discretion in establishing
the manner in which the board of trade com-
plies with the core principles described in
this subsection.

¢“(2) COMPLIANCE WITH RULES.—

“‘(A) IN GENERAL.—The board of trade shall
establish, monitor, and enforce compliance
with the rules of the contract market, in-
cluding—

‘‘(i) access requirements;

‘“(ii) the terms and conditions of any con-
tracts to be traded on the contract market;
and

‘“(iii) rules prohibiting abusive trade prac-
tices on the contract market.

“(B) CAPACITY OF BOARD OF TRADE.—The
board of trade shall have the capacity to de-
tect, investigate, and apply appropriate
sanctions to any person that violates any
rule of the contract market.

¢(C) REQUIREMENT OF RULES.—The rules of
the contract market shall provide the board
of trade with the ability and authority to ob-
tain any necessary information to perform
any function described in this subsection, in-
cluding the capacity to carry out such inter-
national information-sharing agreements as
the Commission may require.

‘(3) CONTRACTS NOT READILY SUBJECT TO
MANIPULATION.—The board of trade shall list
on the contract market only contracts that
are not readily susceptible to manipulation.

‘(4) PREVENTION OF MARKET DISRUPTION.—
The board of trade shall have the capacity
and responsibility to prevent manipulation,
price distortion, and disruptions of the deliv-
ery or cash-settlement process through mar-
ket surveillance, compliance, and enforce-
ment practices and procedures, including—

‘““(A) methods for conducting real-time
monitoring of trading; and

‘(B) comprehensive and accurate trade re-
constructions.

“(5) POSITION LIMITATIONS OR ACCOUNT-
ABILITY.—

‘“‘(A) IN GENERAL.—To reduce the potential
threat of market manipulation or congestion
(especially during trading in the delivery
month), the board of trade shall adopt for
each contract of the board of trade, as is nec-
essary and appropriate, position limitations
or position accountability for speculators.

“(B) MAXIMUM ALLOWABLE POSITION LIMITA-
TION.—For any contract that is subject to a
position limitation established by the Com-
mission pursuant to section 4a(a), the board
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of trade shall set the position limitation of
the board of trade at a level not higher than
the position limitation established by the
Commission.

‘“(6) EMERGENCY AUTHORITY.—The board of
trade, in consultation or cooperation with
the Commission, shall adopt rules to provide
for the exercise of emergency authority, as is
necessary and appropriate, including the au-
thority—

““(A) to liquidate or transfer open positions
in any contract;

‘“(B) to suspend or curtail trading in any
contract; and

“(C) to require market participants in any
contract to meet special margin require-
ments.

“(7T) AVAILABILITY OF GENERAL INFORMA-
TION.—The board of trade shall make avail-
able to market authorities, market partici-
pants, and the public accurate information
concerning—

‘“(A) the terms and conditions of the con-
tracts of the contract market; and

‘(B)(1) the rules, regulations, and mecha-
nisms for executing transactions on or
through the facilities of the contract mar-
ket; and

‘‘(ii) the rules and specifications describing
the operation of the contract market’s—

‘“(I) electronic matching platform; or

‘“(II) trade execution facility.

¢“(8) DAILY PUBLICATION OF TRADING INFOR-
MATION.—The board of trade shall make pub-
lic daily information on settlement prices,
volume, open interest, and opening and clos-
ing ranges for actively traded contracts on
the contract market.

““(9) EXECUTION OF TRANSACTIONS.—

‘“(A) IN GENERAL.—The board of trade shall
provide a competitive, open, and efficient
market and mechanism for executing trans-
actions that protects the price discovery
process of trading in the centralized market
of the board of trade.

‘“(B) RULES.—The rules of the board of
trade may authorize, for bona fide business
purposes—

‘(i) transfer trades or office trades;

‘“(ii) an exchange of—

“(I) futures in connection with a cash com-
modity transaction;

¢“(I1) futures for cash commodities; or

“(IIT) futures for non-security-based swaps;
or

‘“(iii) a futures commission merchant, act-
ing as principal or agent, to enter into or
confirm the execution of a contract for the
purchase or sale of a commodity for future
delivery if the contract is reported, recorded,
or cleared in accordance with the rules of the
contract market or a derivatives clearing or-
ganization.

‘“(10) TRADE INFORMATION.—The board of
trade shall maintain rules and procedures to
provide for the recording and safe storage of
all identifying trade information in a man-
ner that enables the contract market to use
the information—

‘““(A) to assist in the prevention of cus-
tomer and market abuses; and

‘“(B) to provide evidence of any violations
of the rules of the contract market.

‘(11) FINANCIAL INTEGRITY OF TRANS-
ACTIONS.—The board of trade shall establish
and enforce—

‘“(A) rules and procedures for ensuring the
financial integrity of transactions entered
into on or through the facilities of the con-
tract market (including the clearance and
settlement of the transactions with a deriva-
tives clearing organization); and

‘(B) rules to ensure—

‘(i) the financial integrity of any—

“(I) futures commission merchant; and

““(I1) introducing broker; and

‘‘(ii) the protection of customer funds.
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¢(12) PROTECTION OF MARKETS AND MARKET
PARTICIPANTS.—The board of trade shall es-
tablish and enforce rules—

‘“(A) to protect markets and market par-
ticipants from abusive practices committed
by any party, including abusive practices
committed by a party acting as an agent for
a participant; and

“(B) to promote fair and equitable trading
on the contract market.

“(13) DISCIPLINARY PROCEDURES.—The
board of trade shall establish and enforce
disciplinary procedures that authorize the
board of trade to discipline, suspend, or expel
members or market participants that violate
the rules of the board of trade, or similar
methods for performing the same functions,
including delegation of the functions to third
parties.

‘“(14) DISPUTE RESOLUTION.—The board of
trade shall establish and enforce rules re-
garding, and provide facilities for alternative
dispute resolution as appropriate for, market
participants and any market intermediaries.

“(16) GOVERNANCE FITNESS STANDARDS.—
The board of trade shall establish and en-
force appropriate fitness standards for direc-
tors, members of any disciplinary com-
mittee, members of the contract market, and
any other person with direct access to the fa-
cility (including any party affiliated with
any person described in this paragraph).

‘“(16) CONFLICTS OF INTEREST.—The board of
trade shall establish and enforce rules—

‘“(A) to minimize conflicts of interest in
the decision-making process of the contract
market; and

‘““(B) to establish a process for resolving
conflicts of interest described in subpara-
graph (A).

¢(17) COMPOSITION OF GOVERNING BOARDS OF
CONTRACT MARKETS.—The governance ar-
rangements of the board of trade shall be de-
signed to promote the objectives of market
participants.

‘“(18) RECORDKEEPING.—The board of trade
shall maintain records of all activities relat-
ing to the business of the contract market—

‘“(A) in a form and manner that is accept-
able to the Commission; and

“(B) for a period of at least 5 years.

€(19) ANTITRUST CONSIDERATIONS.—Unless
appropriate to achieve the purposes of this
Act, the board of trade shall, to the max-
imum extent practicable, avoid—

‘““(A) adopting any rule or taking any ac-
tion that results in any unreasonable re-
straint of trade; or

‘“(B) imposing any material anticompeti-
tive burden on trading on the contract mar-
ket.

“(20) SYSTEM SAFEGUARDS.—The board of
trade shall—

‘“(A) establish and maintain a program of
risk analysis and oversight to identify and
minimize sources of operational risk,
through the development of appropriate con-
trols and procedures, and the development of
automated systems, that are reliable, secure,
and have adequate scalable capacity;

‘(B) establish and maintain emergency
procedures, backup facilities, and a plan for
disaster recovery that allow for the timely
recovery and resumption of operations and
the fulfillment of the responsibilities and ob-
ligations of the board of trade; and

‘(C) periodically conduct tests to verify
that backup resources are sufficient to en-
sure continued order processing and trade
matching, price reporting, market surveil-
lance, and maintenance of a comprehensive
and accurate audit trail.

¢‘(21) FINANCIAL RESOURCES.—

‘“(A) IN GENERAL.—The board of trade shall
have adequate financial, operational, and
managerial resources to discharge each re-
sponsibility of the board of trade.
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‘(B) DETERMINATION OF ADEQUACY.—The fi-
nancial resources of the board of trade shall
be considered to be adequate if the value of
the financial resources exceeds the total
amount that would enable the contract mar-
ket to cover the operating costs of the con-
tract market for a 1-year period, as cal-
culated on a rolling basis.”.

SEC. 733. MARGIN.

Section 8a(7) of the Commodity Exchange
Act (7T U.S.C. 12a(7)) is amended—

(1) in subparagraph (C), by striking ‘¢, ex-
cepting the setting of levels of margin’’;

(2) by redesignating subparagraphs (D)
through (F) as subparagraphs (E) through
(G), respectively; and

(3) by inserting after subparagraph (C) the
following:

‘(D) margin requirements, provided that
the rules, regulations, or orders shall—

‘(i) be limited to protecting the financial
integrity of the derivatives clearing organi-
zation;

‘“(ii) be designed for risk management pur-
poses to protect the financial integrity of
transactions; and

‘‘(iii) not set specific margin amounts;’’.
SEC. 734. POSITION LIMITS ON NON-SECURITY-

BASED SWAPS.

(a) AGGREGATE POSITION LIMITS.—Section
4a(a) of the Commodity Exchange Act (7
U.S.C. 6a(a)) is amended—

(1) by inserting after ‘‘(a)”’ the following:
‘(1) IN GENERAL.—";

(2) in the first sentence, by striking ‘‘on
electronic trading facilities with respect to a
significant price discovery contract’ and in-
serting ‘‘non-security-based swaps that per-
form or affect a significant price discovery
function with respect to registered entities’’;

(3) in the second sentence—

(A) by inserting ¢, including any group or
class of traders,”” after ‘‘held by any person’’;
and

(B) by striking ‘“‘on an electronic trading
facility with respect to a significant price
discovery contract,” and inserting ‘‘non-se-
curity-based swaps traded on or subject to
the rules of a non-security-based swaps exe-
cution facility, or non-security-based swaps
not traded on or subject to the rules of a
non-security-based swaps execution facility
that perform a significant price discovery
function with respect to a registered enti-
ty,”’; and

(4) by adding at the end the following:

‘(2) AGGREGATE POSITION LIMITS.—The
Commission may, by rule or regulation, es-
tablish limits (including related hedge ex-
emption provisions) on the aggregate num-
ber or amount of positions in contracts based
on the same underlying commodity (as de-
fined by the Commission) that may be held
by any person, including any group or class
of traders, for each month across—

““(A) contracts listed by designated con-
tract markets;

‘(B) with respect to an agreement, con-
tract, or transaction that settles against, or
in relation to, any price (including the daily
or final settlement price) of 1 or more con-
tracts listed for trading on a registered enti-
ty, contracts traded on a foreign board of
trade that provides members or other par-
ticipants located in the United States with
direct access to the electronic trading and
order matching system of the foreign board
of trade;

‘(C) non-security-based swaps traded on or
subject to the rules of a non-security-based
swap execution facility; and

‘(D) non-security-based swaps not traded
on or subject to the rules of a non-security-
based swap execution facility that perform
or affect a significant price discovery func-
tion with respect to a registered entity.

¢(3) SIGNIFICANT PRICE DISCOVERY FUNC-
TION.—In making a determination as to
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whether a non-security-based swap performs
or affects a significant price discovery func-
tion with respect to registered entities, the
Commission shall consider, as appropriate,
the following factors:

‘‘(A) PRICE LINKAGE.—The extent to which
the non-security-based swap uses or other-
wise relies on a daily or final settlement
price, or other major price parameter, of an-
other contract traded on a registered entity
based on the same underlying commodity, to
value a position, transfer or convert a posi-
tion, financially settle a position, or close
out a position.

‘‘(B) ARBITRAGE.—The extent to which the
price for the non-security-based swap is suf-
ficiently related to the price of another con-
tract traded on a registered entity based on
the same underlying commodity so as to per-
mit market participants to effectively arbi-
trage between the markets by simulta-
neously maintaining positions or executing
trades in the non-security-based swaps on a
frequent and recurring basis.

¢(C) MATERIAL PRICE REFERENCE.—The ex-
tent to which, on a frequent and recurring
basis, bids, offers, or transactions in a con-
tract traded on a registered entity are di-
rectly based on, or are determined by ref-
erencing, the price generated by the swap.

‘(D) MATERIAL LIQUIDITY.—The extent to
which the volume of non-security-based
swaps being traded in the commodity is suf-
ficient to have a material effect on another
contract traded on a registered entity.

‘“(E) OTHER MATERIAL FACTORS.—Such
other material factors as the Commission
specifies by rule or regulation as relevant to
determine whether a non-security-based
swap serves a significant price discovery
function with respect to a regulated market.

‘“(4) EXEMPTIONS.—The Commission, by
rule, regulation, or order, may exempt, con-
ditionally or unconditionally, any person or
class of persons, any non-security-based
swap or class of non-security-based swaps, or
any transaction or class of transactions from
any requirement that the Commission estab-
lishes under this section with respect to po-
sition limits.”.

(b) CONFORMING AMENDMENTS.—Section
4a(b) of the Commodity Exchange Act (7
U.S.C. 6a(b)) is amended—

(1) in paragraph (1), by striking ‘‘or deriva-
tives transaction execution facility or facili-
ties or electronic trading facility” and in-
serting ‘‘or non-security-based swap execu-
tion facility or facilities”; and

(2) in paragraph (2), by striking ‘‘or deriva-
tives transaction execution facility or facili-
ties or electronic trading facility” and in-
serting ‘‘or non-security-based swap execu-
tion facility’’.

SEC. 735. FOREIGN BOARDS OF TRADE.

(a) IN GENERAL.—Section 4(b) of the Com-
modity Exchange Act (7 U.S.C. 6(b)) is
amended—

(1) in the first sentence, by striking ‘‘The
Commission’ and inserting the following:

‘“(2) PERSONS LOCATED IN THE UNITED
STATES.—

¢(3) IN GENERAL.—The Commission’’;

(2) in the second sentence, by striking
“Such rules and regulations’ and inserting
the following:

‘“(B) DIFFERENT REQUIREMENTS.—Rules and
regulations described in subparagraph (A)’’;

(3) in the third sentence—

(A) by striking ‘“No rule or regulation’ and
inserting the following:

‘(C) PROHIBITION.—Except as provided in
paragraphs (1) and (2), no rule or regula-
tion”’;

(B) by striking ‘‘that (1) requires’ and in-
serting the following: ‘“‘that—

‘(i) requires’’; and

(C) by striking ‘‘market, or (2) governs’
and inserting the following: ‘‘market; or
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‘(ii) governs’’; and

(4) by inserting before paragraph (2) (as
designated by paragraph (1)) the following:

‘(1) FOREIGN BOARDS OF TRADE.—

‘“(A) IN GENERAL.—It shall be unlawful for
a foreign board of trade to provide to the
members of the foreign board of trade or
other participants located in the United
States direct access to the electronic trading
and order-matching system of the foreign
board of trade with respect to an agreement,
contract, or transaction that settles against
any price (including the daily or final settle-
ment price) of 1 or more contracts listed for
trading on a registered entity, unless the
Commission determines that—

‘(i) the foreign board of trade makes pub-
lic daily trading information regarding the
agreement, contract, or transaction that is
comparable to the daily trading information
published by the registered entity for the 1
or more contracts against which the agree-
ment, contract, or transaction traded on the
foreign board of trade settles; and

‘“(ii) the foreign board of trade (or the for-
eign futures authority that oversees the for-
eign board of trade)—

‘“(I) adopts position limits (including re-
lated hedge exemption provisions) for the
agreement, contract, or transaction that are
comparable to the position limits (including
related hedge exemption provisions) adopted
by the registered entity for the 1 or more
contracts against which the agreement, con-
tract, or transaction traded on the foreign
board of trade settles;

‘“(IT) has the authority to require or direct
market participants to limit, reduce, or lig-
uidate any position the foreign board of
trade (or the foreign futures authority that
oversees the foreign board of trade) deter-
mines to be necessary to prevent or reduce
the threat of price manipulation, excessive
speculation as described in section 4a, price
distortion, or disruption of delivery or the
cash settlement process;

‘“(IIT) agrees to promptly notify the Com-
mission, with regard to the agreement, con-
tract, or transaction that settles against any
price (including the daily or final settlement
price) of 1 or more contracts listed for trad-
ing on a registered entity, of any change re-
garding—

‘“(aa) the information that the foreign
board of trade will make publicly available;

‘“(bb) the position limits that the foreign
board of trade or foreign futures authority
will adopt and enforce;

‘“(cc) the position reductions required to
prevent manipulation, excessive speculation
as described in section 4a, price distortion,
or disruption of delivery or the cash settle-
ment process; and

‘‘(dd) any other area of interest expressed
by the Commission to the foreign board of
trade or foreign futures authority;

“(IV) provides information to the Commis-
sion regarding large trader positions in the
agreement, contract, or transaction that is
comparable to the large trader position in-
formation collected by the Commission for
the 1 or more contracts against which the
agreement, contract, or transaction traded
on the foreign board of trade settles; and

(V) provides the Commission such infor-
mation as is necessary to publish reports on
aggregate trader positions for the agree-
ment, contract, or transaction traded on the
foreign board of trade that are comparable to
such reports on aggregate trader positions
for the 1 or more contracts against which the
agreement, contract, or transaction traded
on the foreign board of trade settles.

¢(B) EXISTING FOREIGN BOARDS OF TRADE.—
Subparagraph (A) shall not be effective with
respect to any foreign board of trade to
which, prior to the date of enactment of this
paragraph, the Commission granted direct
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access permission until the date that is 180
days after that date of enactment.”’.

(b) LIABILITY OF REGISTERED PERSONS
TRADING ON A FOREIGN BOARD OF TRADE.—
Section 4 of the Commodity Exchange Act (7
U.S.C. 6) is amended—

(1) in subsection (a), in the matter pre-
ceding paragraph (1), by inserting ‘‘or by
subsection (e)” after ‘‘Unless exempted by
the Commission pursuant to subsection (c)’’;
and

(2) by adding at the end the following:

‘“(e) LIABILITY OF REGISTERED PERSONS
TRADING ON A FOREIGN BOARD OF TRADE.—A
person registered with the Commission, or
exempt from registration by the Commis-
sion, under this Act may not be found to
have violated subsection (a) with respect to
a transaction in, or in connection with, a
contract of sale of a commodity for future
delivery if the person has reason to believe
that the transaction and the contract is
made on or subject to the rules of a foreign
board of trade that has complied with para-
graphs (1) and (2) of subsection (b).”.

(c) CONTRACT ENFORCEMENT FOR FOREIGN
FUTURES CONTRACTS.—Section 22(a) of the
Commodity Exchange Act (7 U.S.C. 25(a)) (as
amended by section 736) is amended by add-
ing at the end the following:

‘“(6) CONTRACT ENFORCEMENT FOR FOREIGN
FUTURES CONTRACTS.—A contract of sale of a
commodity for future delivery traded or exe-
cuted on or through the facilities of a board
of trade, exchange, or market located out-
side the United States for purposes of section
4(a) shall not be void, voidable, or unenforce-
able, and a party to such a contract shall not
be entitled to rescind or recover any pay-
ment made with respect to the contract,
based on the failure of the foreign board of
trade to comply with any provision of this
Act.”.

SEC. 736. LEGAL CERTAINTY FOR NON-SECURITY-
BASED SWAPS.

Section 22(a) of the Commodity Exchange
Act (7 U.S.C. 25(a)) is amended by striking
paragraph (4) and inserting the following:

‘‘(4) CONTRACT ENFORCEMENT BETWEEN ELI-
GIBLE COUNTERPARTIES.—

‘““(A) IN GENERAL.—No hybrid instrument
sold to any investor shall be void, voidable,
or unenforceable, and no party to a hybrid
instrument shall be entitled to rescind, or
recover any payment made with respect to,
the hybrid instrument under this section or
any other provision of Federal or State law,
based solely on the failure of the hybrid in-
strument to comply with the terms or condi-
tions of section 2(f) or regulations of the
Commission.

“(B) NON-SECURITY-BASED SWAPS.—No
agreement, contract, or transaction between
eligible contract participants or persons rea-
sonably believed to be eligible contract par-
ticipants shall be void, voidable, or unen-
forceable, and no party to an agreement,
contract, or transaction shall be entitled to
rescind, or recover any payment made with
respect to, the agreement, contract, or
transaction under this section or any other
provision of Federal or State law, based sole-
ly on the failure of the agreement, contract,
or transaction—

‘(i) to meet the definition of a non-secu-
rity-based swap under section la; or

‘“(ii) to be cleared in accordance with sec-
tion 2(h)(1).

‘“(5) LEGAL CERTAINTY.—

“(A) EFFECT ON NON-SECURITY-BASED
SWAPS.—Unless specifically reserved in the
applicable bilateral trading agreement, nei-
ther the enactment of the Over-the-Counter
Swaps Markets Transparency and Account-
ability Act of 2010, nor any requirement
under that Act or an amendment made by
that Act, shall constitute a termination
event, force majeure, illegality, increased
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costs, regulatory change, or similar event
under a bilateral trading agreement (includ-
ing any related credit support arrangement)
that would permit a party to terminate, re-
negotiate, modify, amend, or supplement 1 or
more transactions under the bilateral trad-
ing agreement.

‘“(B) POSITION LIMITS.—Any position limit
established wunder the Over-the-Counter
Swaps Markets Transparency and Account-
ability Act of 2010 shall not apply to a posi-
tion acquired in good faith prior to the effec-
tive date of any rule, regulation, or order
under the Act that establishes the position
limit; provided, however, that such positions
shall be attributed to the trader if the trad-
er’s position is increased after the effective
date of such position limit rule, regulation,
or order.”.

SEC. 737. MULTILATERAL CLEARING ORGANIZA-
TIONS.

Sections 408 and 409 of the Federal Deposit
Insurance Corporation Improvement Act of
1991 (12 U.S.C. 4421, 4422) are repealed.

SEC. 738. ENFORCEMENT.

(a) CONFORMING AMENDMENTS.—

(1) Section 4b of the Commodity Exchange
Act (7 U.S.C. 6b) is amended—

(A) in subsection (a)(2), by striking ‘‘or
other agreement, contract, or transaction
subject to paragraphs (1) and (2) of section
5a(g),” and inserting ‘‘or non-security-based
swap,”’;

(B) in subsection (b), by striking ‘‘or other
agreement, contract or transaction subject
to paragraphs (1) and (2) of section 5a(g),”
and inserting ‘‘or non-security-based swap,’’;
and

(C) by adding at the end the following:

‘“(e) It shall be unlawful for any person, di-
rectly or indirectly, by the use of any means
or instrumentality of interstate commerce,
or of the mails, or of any facility of any reg-
istered entity, in or in connection with any
order to make, or the making of, any con-
tract of sale of any commodity for future de-
livery (or option on such a contract), or any
non-security-based swap, on a group or index
of securities (or any interest therein or based
on the value thereof) that is a broad-based
security index—

‘(1) to employ any device, scheme, or arti-
fice to defraud;

‘“(2) to make any untrue statement of a
material fact or to omit to state a material
fact necessary in order to make the state-
ments made, in the light of the cir-
cumstances under which they were made,
not misleading; or

““(3) to engage in any act, practice, or
course of business which operates or would
operate as a fraud or deceit upon any per-
son.”.

(2) Section 4c(a)(1) of the Commodity Ex-
change Act (7 U.S.C. 6¢c(a)(1)) is amended by
inserting ‘‘or non-security-based swap’’ be-
fore ‘‘if the transaction is used or may be
used”’.

(3) Section 6(c) of the Commodity Ex-
change Act (7 U.S.C. 9) is amended in the
first sentence by inserting ‘‘or of any non-se-
curity-based swap,” before ‘‘or has willfully
made’’.

(4) Section 6(d) of the Commodity Ex-
change Act (7 U.S.C. 13b) is amended in the
first sentence, in the matter preceding the
proviso, by inserting ‘‘or of any non-secu-
rity-based swap,”’ before ‘‘or otherwise is vio-
lating”’.

(5) Section 6c(a) of the Commodity Ex-
change Act (7 U.S.C. 13a-1(a)) is amended in
the matter preceding the proviso by insert-
ing ‘‘or any non-security-based swap’’ after
“‘commodity for future delivery”’.

(6) Section 9 of the Commodity Exchange
Act (7 U.S.C. 13) is amended—

(A) in subsection (a)—
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(i) in paragraph (2), by inserting ‘‘or of any
non-security-based swap,’”’ before ‘‘or to cor-
ner’’; and

(ii) in paragraph (4), by inserting ‘‘reg-
istered non-security-based swap data reposi-
tory,” before ‘‘or futures association” and

(B) in subsection (e)(1)—

(i) by inserting ‘‘registered non-security-
based swap data repository,” before ‘‘or reg-
istered futures association’’; and

(ii) by inserting ‘¢, or non-security-based
swaps,”” before ‘‘on the basis’.

(7) Section 9(a) of the Commodity Ex-
change Act (7 U.S.C. 13(a)) is amended by
adding at the end the following:

‘“(6) Any person to abuse the end user
clearing exemption under section 2(h)(4), as
determined by the Commission.”.

(8) Section 8(b) of the Federal Deposit In-
surance Act (12 U.S.C. 1818(b)) is amended by
adding at the end the following:

“(11) SWAPS.—

‘‘(A) IN GENERAL.—Subject to subparagraph
(B), this section shall apply to any swap par-
ticipant, derivatives clearing organization,
registered non-security-based swap data re-
pository, security-based swap data reposi-
tory, or non-security-based swap execution
facility regardless of whether the partici-
pant, organization, repository, or facility is
an insured depository institution, for which
the Board, the Corporation, or the Office of
the Comptroller of the Currency is the ap-
propriate Federal banking agency or pruden-
tial regulator for purposes of the amend-
ments made by the Over-the-Counter Swaps
Markets Transparency and Accountability
Act of 2010.

‘(B) LIMITATION.—The authority described
in subparagraph (A) shall be limited by, and
exercised in accordance with, section 4b-1 of
the Commodity Exchange Act.”.

SEC. 739. RETAIL COMMODITY TRANSACTIONS.

(a) IN GENERAL.—Section 2(c) of the Com-
modity Exchange Act (7 U.S.C. 2(c)) is
amended—

(1) in paragraph (1), by striking ‘‘(to the
extent provided in section 5a(g)), 5b, bd, or
12(e)(2)(B))”’ and inserting *‘, bb, or
12(e)(2)(B))”’; and

(2) in paragraph (2), by adding at the end
the following:

‘(D) RETAIL COMMODITY TRANSACTIONS.—

‘(i) APPLICABILITY.—Except as provided in
clause (ii), this subparagraph shall apply to
any agreement, contract, or transaction in
any commodity that is—

‘“(I) entered into with, or offered to (even if
not entered into with), a person that is not
an eligible contract participant or eligible
commercial entity; and

‘“(IT1) entered into, or offered (even if not
entered into), on a leveraged or margined
basis, or financed by the offeror, the
counterparty, or a person acting in concert
with the offeror or counterparty on a similar
basis.

‘(i) EXCEPTIONS.—This subparagraph shall
not apply to—

‘“(I) an agreement, contract, or transaction
described in paragraph (1) or subparagraphs
(A), (B), or (C), including any agreement,
contract, or transaction specifically ex-
cluded from subparagraph (A), (B), or (C);

‘“(IT) any security;

‘“(IIT) a contract of sale that—

‘‘(aa) results in actual delivery within 28
days or such other longer period as the Com-
mission may determine by rule or regulation
based upon the typical commercial practice
in cash or spot markets for the commodity
involved; or

‘“(bb) creates an enforceable obligation to
deliver between a seller and a buyer that
have the ability to deliver and accept deliv-
ery, respectively, in connection with the line
of business of the seller and buyer; or
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“(IV) an agreement, contract, or trans-
action that is listed on a national securities
exchange registered under section 6(a) of the
Securities Exchange Act of 1934 (15 U.S.C.
78f(a)).

‘‘(iii) ENFORCEMENT.—Sections 4(a), 4(b),
and 4b apply to any agreement, contract, or
transaction described in clause (i), as if the
agreement, contract, or transaction was a
contract of sale of a commodity for future
delivery.

“(iv) ELIGIBLE COMMERCIAL ENTITY.—For
purposes of this subparagraph, an agricul-
tural producer, packer, or handler shall be
considered to be an eligible commercial enti-
ty for any agreement, contract, or trans-
action for a commodity in connection with
the line of business of the agricultural pro-
ducer, packer, or handler.

‘“(v) ACTUAL DELIVERY.—For purposes of
clause (ii)(III), the term ‘actual delivery’
does not include delivery to a third party in
a financed transaction in which the com-
modity is held as collateral.”.

(b) GRAMM-LEACH-BLILEY ACT.—Section 206
of the Gramm-Leach-Bliley Act (Public Law
106-102; 15 U.S.C. 78c note) is amended—

(1) in subsection (a), in the matter pre-
ceding paragraph (1), by striking ‘“‘For pur-
poses of”’ and inserting ‘‘Except as provided
in subsection (e), for purposes of”’; and

(2) by adding at the end the following:

‘‘(e) LIMITATION OF DEFINITION OF IDENTI-
FIED BANKING PRODUCT.—Except as provided
in section 403 of the Legal Certainty for
Bank Products Act of 2000 (7 U.S.C. 27a), for
purposes of section 131 of the Over-the-
Counter Swaps Markets Transparency and
Accountability Act of 2010, the term ‘identi-
fied banking product’ does not include a re-
tail commodity transaction.”.

SEC. 740. OTHER AUTHORITY.

Unless otherwise provided by the amend-
ments made by this subtitle, the amend-
ments made by this subtitle do not divest
any appropriate Federal banking agency, the
Commodity Futures Trading Commission,
the Securities and Exchange Commission, or
other Federal or State agency of any author-
ity derived from any other applicable law.
SEC. 741. ENHANCED COMPLIANCE BY REG-

ISTERED ENTITIES.

(a) CORE PRINCIPLES FOR CONTRACT MAR-
KETS.—Section 5(d) of the Commodity Ex-
change Act (7 U.S.C. 7(d)) (as amended by
section 732(b)) is amended by striking para-
graph (1) and inserting the following:

‘(1) DESIGNATION.—

‘“(A) IN GENERAL.—To be designated as, and
to maintain the designation of, a board of
trade as a contract market, the board of
trade shall comply with—

‘(i) the core principles described in this
subsection; and

‘“(ii) any requirement that the Commission
may impose by rule or regulation pursuant
to section 8a(b).

‘(B) DISCRETION OF BOARD OF TRADE.—Un-
less the Commission determines otherwise
by rule or regulation, the board of trade
shall have reasonable discretion in estab-
lishing the manner by which the board of
trade complies with each core principle.”.

(b) CORE PRINCIPLES.—Section 5b(c)(2) of
the Commodity Exchange Act (7 U.S.C. 7Ta-
1(c)(2)) (as amended by section 725(c)) is
amended by striking subparagraph (A) and
inserting the following:

“‘(A) REGISTRATION.—

‘(i) IN GENERAL.—To be registered and to
maintain registration as a derivatives clear-
ing organization, a derivatives clearing orga-
nization shall comply with—

‘(D) the core principles described in this
paragraph; and

‘“(IT) any requirement that the Commission
may impose by rule or regulation pursuant
to section 8a(b).
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‘‘(ii) DISCRETION OF COMMISSION.—Unless
the Commission determines otherwise by
rule or regulation, a derivatives clearing or-
ganization shall have reasonable discretion
in establishing the manner by which the de-
rivatives clearing organization complies
with each core principle.”.

(¢) EFFECT OF INTERPRETATION.—Section
5c(a) of the Commodity Exchange Act (7
U.S.C. Ta—2(a)) is amended by striking para-
graph (2) and inserting the following:

‘“(2) EFFECT OF INTERPRETATION.—ADN inter-
pretation issued under paragraph (1) may
provide the exclusive means for complying
with each section described in paragraph
@.”.

SEC. 742. INSIDER TRADING.

Section 4c(a) of the Commodity Exchange
Act (7 U.S.C. 6¢c(a)) is amended by adding at
the end the following:

‘‘(3) CONTRACT OF SALE.—It shall be unlaw-
ful for any employee or agent of any depart-
ment or agency of the Federal Government
who, by virtue of the employment or posi-
tion of the employee or agent, acquires infor-
mation that may affect or tend to affect the
price of any commodity in interstate com-
merce, or for future delivery, or any non-se-
curity-based swap, and which information
has not been disseminated by the depart-
ment or agency of the Federal Government
holding or creating the information in a
manner which makes it generally available
to the trading public, or disclosed in a crimi-
nal, civil, or administrative hearing, or in a
congressional, administrative, or Govern-
ment Accountability Office report, hearing,
audit, or investigation, to use the informa-
tion in his personal capacity and for personal
gain to enter into, or offer to enter into—

‘“(A) a contract of sale of a commodity for
future delivery (or option on such a con-
tract);

‘“(B) an option (other than an option exe-
cuted or traded on a national securities ex-
change registered pursuant to section 6(a) of
the Securities Exchange Act of 1934 (15
U.S.C. 78f(a)); or

‘(C) a non-security-based swap.

‘“(4) IMPARTING OF NONPUBLIC
TION.—

‘“(A) IMPARTING OF NONPUBLIC INFORMA-
TION.—It shall be unlawful for any employee
or agent of any department or agency of the
Federal Government who, by virtue of the
employment or position of the employee or
agent, acquires information that may affect
or tend to affect the price of any commodity
in interstate commerce, or for future deliv-
ery, or any swap, and which information has
not been disseminated by the department or
agency of the Federal Government holding
or creating the information in a manner
which makes it generally available to the
trading public, or disclosed in a criminal,
civil, or administrative hearing, or in a con-
gressional, administrative, or Government
Accountability Office report, hearing, audit,
or investigation, to impart the information
in his personal capacity and for personal
gain with intent to assist another person, di-
rectly or indirectly, to use the information
to enter into, or offer to enter into—

‘(i) a contract of sale of a commodity for
future delivery (or option on such a con-
tract);

‘‘(ii) an option (other than an option exe-
cuted or traded on a national securities ex-
change registered pursuant to section 6(a) of
the Securities Exchange Act of 1934 (15
U.S.C. 78f(a)); or

‘“(iii) a non-security-based swap; and

‘(B) KNOWING USE.—It shall be unlawful for
any person who receives information im-
parted by any employee or agent of any de-
partment or agency of the Federal Govern-
ment as described in subparagraph (A) to
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knowingly use such information to enter
into, or offer to enter into—

‘“(i) a contract of sale of a commodity for
future delivery (or option on such a con-
tract);

‘(i) an option (other than an option exe-
cuted or traded on a national securities ex-
change registered pursuant to section 6(a) of
the Securities Exchange Act of 1934 (15
U.S.C. 78f(a)); or

‘‘(iii) a non-security-based swap; and

“(C) THEFT OF NONPUBLIC INFORMATION.—It
shall be unlawful for any person knowingly
to steal, convert, or misappropriate acquire,
by any means whatsoever, governmental in-
formation held or created by any department
or agency of the Federal Government that
may affect or tend to affect the price of any
commodity in interstate commerce, or for
future delivery, or any non-security-based
swap, where such person knows, or in the ex-
ercise of reasonable care should know acts in
reckless disregard of the fact, that such in-
formation has not been disseminated by the
department or agency of the Federal Govern-
ment holding or creating the information in
a manner which makes it generally available
to the trading public, or disclosed in a crimi-
nal, civil, or administrative hearing, or in a
congressional, administrative, or Govern-
ment Accountability Office report, hearing,
audit, or investigation, and to use such in-
formation, or to impart such information
with the intent to assist another person, di-
rectly or indirectly, to use such information
to enter into, or offer to enter into—

‘(i) a contract of sale of a commodity for
future delivery (or option on such a con-
tract);

‘“(ii) an option (other than an option exe-
cuted or traded on a national securities ex-
change registered pursuant to section 6(a) of
the Securities Exchange Act of 1934 (15
U.S.C. 78f(a)); or

‘‘(iii) a non-security-based swap.

Provided, however, that nothing in this sub-
paragraph shall preclude a person that has
provided information concerning, or gen-
erated by, the person, its operations or ac-
tivities, to any employee or agent of any de-
partment or agency of the Federal Govern-
ment, voluntarily or as required by law,
from using such information to enter into, or
offer to enter into, a contract of sale, option,
or non-security-based swap described in
clauses (i), (ii), or (iii).”.

SEC. 743. CONFORMING AMENDMENTS.

(a) Section 2(c)(1) of the Commodity Ex-
change Act (7 U.S.C. 2(c)(1)) is amended, in
the matter preceding subparagraph (A), by
striking ‘‘ba (to the extent provided in sec-
tion ba(g)),”.

(b) Section 4d of the Commodity Exchange
Act (7T U.S.C. 6d) (as amended by section 724)
is amended—

(1) in subsection (a)—

(A) in the matter preceding paragraph (1)—

(i) by striking ‘‘engage as’® and inserting
‘“‘be a’’; and

(ii) by striking ‘‘or introducing broker”’
and all that follows through ‘‘or derivatives
transaction execution facility’’;

(B) in paragraph (1), by striking ‘‘or intro-
ducing broker’’; and

(C) in paragraph (2), by striking ‘‘if a fu-
tures commission merchant,”’; and

(2) by adding at the end the following:

‘“(g) It shall be unlawful for any person to
be an introducing broker unless such person
shall have registered under this Act with the
Commission as an introducing broker and
such registration shall not have expired nor
been suspended nor revoked.”.

(c) Section 5¢ of the Commodity Exchange
Act (7 U.S.C. 7Ta-2) is amended—

(1) in subsection (a)(1)—

(A) by striking ‘¢, 5a(d),””; and
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(B) by striking ‘‘and section (2)(h)(7) with
respect to significant price discovery con-
tracts,”’; and

(2) in subsection (f)(1), by striking ‘‘section
4d(c) of this Act” and inserting ‘‘section
4d(e)”.

(d) Section 5e of the Commodity Exchange
Act (7 U.S.C. 7Tb) is amended by striking ‘‘or
revocation of the right of an electronic trad-
ing facility to rely on the exemption set
forth in section 2(h)(3) with respect to a sig-
nificant price discovery contract,”’.

(e) Section 6(b) of the Commodity Ex-
change Act (7 U.S.C. 8(b)) is amended in the
first sentence by striking ‘‘, or to revoke the
right of an electronic trading facility to rely
on the exemption set forth in section 2(h)(3)
with respect to a significant price discovery
contract,”.

(f) Section 12(e)(2)(B) of the Commodity
Exchange Act (7 U.S.C. 16(e)(2)(B)) is amend-
ed—

(1) by striking ‘‘section 2(c), 2(d), 2(f), or
2(g) of this Act” and inserting ‘‘section 2(c),
2(f), or 2(i) of this Act”’; and

(2) by striking ‘““2(h) or”’.

(g) Section 17(r)(1) of the Commodity Ex-
change Act (7 U.S.C. 21(r)(1)) is amended by
striking ‘‘section 4d(c) of this Act’” and in-
serting ‘‘section 4d(e)”’.

(h) Section 22(b)(1)(A) of the Commodity
Exchange Act (7 U.S.C. 25(b)(1)(A)) is amend-
ed by striking ‘‘section 2(h)(7) or”’.

(i) Section 408(2)(C) of the Federal Deposit
Insurance Corporation Improvement Act of
1991 (12 U.S.C. 4421(2)(C)) is amended—

(1) by striking ‘‘section 2(c), 2(d), 2(f), or
(2)(g) of such Act” and inserting ‘‘section
2(c), 2(f), or 2(i) of that Act’’; and

(2) by striking *‘2(h) or’’.

Subtitle C—Regulation of Security-Based

Swap Markets
SEC. 761. DEFINITIONS UNDER THE SECURITIES
EXCHANGE ACT OF 1934.

(a) DEFINITIONS.—Section 3(a) of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 78c(a))
is amended—

(1) in paragraph (13), by adding at the end
the following: ‘“‘For security-based swaps,
such terms include the execution, termi-
nation (prior to its scheduled maturity date),
assignment, exchange, or similar transfer or
conveyance of, or extinguishing of rights or
obligations under, a security-based swap, as
the context may require.”’;

(2) in paragraph (14), by adding at the end
the following: ‘‘For security-based swaps,
such terms include the execution, termi-
nation (prior to its scheduled maturity date),
assignment, exchange, or similar transfer or
conveyance of, or extinguishing of rights or
obligations under, a security-based swap, as
the context may require.”’;

(3) in paragraph (39)—

(A) in subparagraph (B)(i)(I), by striking
“‘or government securities dealer” and in-
serting ‘‘government securities dealer, or
swap participant’’;

(B) in subparagraph (B)(i)(II), by inserting
‘“‘swap participant,” after ‘“‘government secu-
rities dealer,”’;

(C) in subparagraph (C), by striking ‘‘or
government securities dealer’” and inserting
‘“‘government securities dealer, or swap par-
ticipant’’; and

(D) in subparagraph (D), by inserting
‘“‘swap participant,” after ‘‘government secu-
rities dealer,’”’; and

(4) by adding at the end the following:

¢“(65) ELIGIBLE CONTRACT PARTICIPANT.—The
term ‘eligible contract participant’ has the
same meaning as in section la of the Com-
modity Exchange Act (7 U.S.C. 1a).

¢“(66) SWAP PARTICIPANT.—The term ‘swap
participant’ has the same meaning as in sec-
tion la of the Commodity Exchange Act (7
U.S.C. 1a).
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‘‘(67) SECURITY-BASED SWAP.—The term ‘se-
curity-based swap’ means—

“(A) an instrument that is not a security;
and

‘“(B) a swap, of which 1 or more material
terms—

‘(i) is based on the price, yield, value, or
volatility of—

‘“(I) any single security, any narrow-based
group or narrow-based index of securities, or
any interest therein; or

“(II) any single loan, any narrow-based
group or narrow-based index of loans, or any
interest therein;

¢‘(ii) is dependent on the occurrence, non-
occurrence, or the extent of the occurrence
of an event or contingency associated with a
potential financial, economic, or commercial
consequence that is related to or based on—

““(I) a single security, an interest in a secu-
rity, an issuer of a security, or narrow-based
group or narrow-based index of securities, or
interests in securities or issuers of securi-
ties; or

“(IT) a single loan, an interest in a loan, a
recipient of a loan, or narrow-based group or
narrow-based index of loans, or interests in
loans or recipients of loans;

‘‘(iii) provides for the purchase or sale of
no more than 9 securities or loans on a con-
tingent basis, whether physically or cash
settled, if such agreement, contract, or
transaction predicates such purchase or sale
(or a net cash payment in lieu thereof) on
the occurrence of a bona fide contingency
that might reasonably be expected to affect
or be affected by the creditworthiness of 1 or
more reference entities; or

‘“(iv) allows for payment, settlement, ter-
mination, fulfillment, or extinguishment of
the swap or delivery on the swap, by means
of the transfer or receipt of no more than 9
securities or loans, including any narrow-
based group or narrow-based index of securi-
ties or loans.

‘(68) CLEARED SWAP.—The term ‘cleared
swap’ means any swap that is, directly or in-
directly, submitted to and cleared by a de-
rivatives clearing organization registered
with the Commodity Futures Trading Com-
mission or a clearing agency registered with
the Commission.

‘(69) SWAP.—The term ‘swap’ has the same
meaning as in section la of the Commodity
Exchange Act (7 U.S.C. 1a).

¢(70) ASSOCIATED PERSON OF A SWAP PARTIC-
IPANT.—

‘““(A) IN GENERAL.—The term ‘associated
person of a swap participant’ means—

‘(i) any partner, officer, director, or
branch manager of a swap participant (in-
cluding any individual who holds a similar
status or performs a similar function with
respect to any partner, officer, director, or
branch manager of a swap participant);

‘‘(ii) any person that directly or indirectly
controls, is controlled by, or is under com-
mon control with, a swap participant; and

‘‘(iil) any employee of a swap participant.

‘(B) EXCLUSION.—The term ‘associated per-
son of a swap participant’ does not include
any person associated with a swap partici-
pant the functions of which are solely cler-
ical or ministerial.

“(71) APPROPRIATE FEDERAL BANKING AGEN-
cY.—The term ‘appropriate Federal banking
agency’ has the same meaning as in section
3(q) of the Federal Deposit Insurance Act (12
U.S.C. 1813(q)).

‘(72) BOARD.—The term ‘Board’ means the
Board of Governors of the Federal Reserve
System.

“(73) PRUDENTIAL REGULATOR.—The term
‘prudential regulator’ has the same meaning
as in section la of the Commodity Exchange
Act (TU.S.C. 1a).

“(74) SECURITY-BASED SWAP DATA REPOSI-
TORY.—The term ‘security-based swap data
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repository’ means any person that collects,
calculates, prepares, or maintains informa-
tion or records with respect to transactions
or positions in, or the terms and conditions
of, security-based swaps entered into by
third parties.

‘(75) SWAP END USER.—The term ‘swap end
user’ has the same meaning as in section la
of the Commodity Exchange Act (7 U.S.C.
la).

“(76) BROAD-BASED SECURITY INDEX.—The
term ‘broad-based security index’ has the
same meaning as in section la of the Com-
modity Exchange Act (7 U.S.C. 1a).”.

(b) DEFINITIONS UNDER THE SECURITIES ACT
OF 1933.—Section 2(a) of the Securities Act of
1933 (15 U.S.C. 77b(a)) is amended—

(1) in paragraph (3), by adding at the end
the following: ‘‘Any offer or sale of a secu-
rity-based swap by or on behalf of the issuer
of the securities upon which such security-
based swap is based or which it references,
an affiliate of the issuer, or an underwriter,
shall constitute a contract for sale of, sale
of, offer for sale, or offer to sell such securi-
ties.””; and

(2) by adding at the end the following:

‘“(17) The terms ‘security-based swap’, and
‘swap’, have the same meanings as in para-
graphs (67) and (69), respectively, of section
3(a) of the Securities Exchange Act of 1934.

‘(18) The terms ‘purchase’ or ‘sale’ of a se-
curity-based swap, shall be deemed to mean
the execution, termination (prior to its
scheduled maturity date), assignment, ex-
change, novation, or similar transfer or con-
veyance of, or extinguishment (prior to its
scheduled extinguishment date) of material
rights or obligations under, a security-based
swap, as the context may require.”’.

SEC. 762. REPEAL OF PROHIBITION ON REGULA-
TION OF SWAPS.

(a) REPEAL OF LAW.—The following provi-
sions of law are repealed:

(1) Sections 206A, 206B, and 206C of the
Gramm-Leach-Bliley Act (15 U.S.C. 78c note).

(2) Section 2A of the Securities Act of 1933
(15 U.S.C. 77b-1).

(3) Section 17(d) of the Securities Act of
1933 (15 U.S.C. T7q(d)).

(4) Section 3A of the Securities Exchange
Act of 1934 (15 U.S.C. 78c-1).

(5) Section 9(i) of the Securities Exchange
Act of 1934 (15 U.S.C. 78i(i)).

(6) Section 15(i) of the Securities Exchange
Act of 1934 (15 U.S.C. 780(i)), as added by sec-
tion 303(f) of the Commodity Futures Mod-
ernization Act of 2000 (Public Law 106-554; 114
Stat. 2763A-455).

(7) Section 16(g) of the Securities Exchange
Act of 1934 (15 U.S.C. 78p(g)).

(8) Section 20(f) of the Securities Exchange
Act of 1934 (15 U.S.C. 78t(f)).

(9) Section 21A(g) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78u-1(g)).

(b) CONFORMING AMENDMENT TO THE SECURI-
TIES ACT OF 1933.—Section 17(a) of the Secu-
rities Act of 1933 (15 U.S.C. 7T7q(a)) is amend-
ed by striking ‘‘agreement (as defined in sec-
tion 206B of the Gramm-Leach-Bliley Act)”
and inserting ‘‘(as defined in section 3(a)(67)
of the Securities Exchange Act of 1934 (156
U.S.C. T8c(a)(67))”.

(c) CONFORMING AND OTHER AMENDMENTS TO
THE SECURITIES EXCHANGE ACT OF 1934.—The
Securities Exchange Act of 1934 (15 U.S.C. 78a
et seq.) is amended—

(1) in section 9(a) (15 U.S.C. 78i(a)), by
striking paragraphs (2) through (5) and in-
serting the following:

‘“(2) To effect, alone or with 1 or more
other persons, a series of transactions in any
security registered on a national securities
exchange, any security not so registered, or
in connection with any swap with respect to
such security creating actual or apparent ac-
tive trading in such security, or raising or
depressing the price of such security, for the

S3189

purpose of inducing the purchase or sale of
such security by others.

¢“(3) If a dealer or broker, or other person
selling or offering for sale or purchasing or
offering to purchase the security to induce
the purchase or sale of any security reg-
istered on a national securities exchange,
any security not so registered, or any swap
with respect to such security by the circula-
tion or dissemination in the ordinary course
of business of information to the effect that
the price of any such security will or is like-
ly to rise or fall because of market oper-
ations of any 1 or more persons conducted
for the purpose of raising or depressing the
price of such security.

‘“(4) If a dealer or broker, or the person
selling or offering for sale or purchasing or
offering to purchase the security, to make,
regarding any security registered on a na-
tional securities exchange, any security not
so registered, or any swap with respect to
such security, for the purpose of inducing
the purchase or sale of such security or such
swap, any statement which was at the time
and in the light of the circumstances under
which it was made, false or misleading with
respect to any material fact, and which he
knew or had reasonable ground to believe
was so false or misleading.

‘“(6) For a consideration, received directly
or indirectly from a dealer or broker, or
other person selling or offering for sale or
purchasing or offering to purchase the secu-
rity, to induce the purchase of any security
registered on a national securities exchange,
any security not so registered, or any swap
with respect to such security by the circula-
tion or dissemination of information to the
effect that the price of any such security will
or is likely to rise or fall because of the mar-
ket operations of any 1 or more persons con-
ducted for the purpose of raising or depress-
ing the price of such security.”’;

(2) in section 10 (15 U.S.C. 78j)—

(A) by striking ‘‘agreement (as defined in
section 206B of the Gramm-Leach-Bliley
Act)”’; and

(B) by striking ‘‘agreements (as defined in
section 206B of the Gramm-Leach-Bliley
Act)” each place that term appears;

(3) in section 15(c) (15 U.S.C. T8o(c)), by
striking ‘‘agreement (as defined in section
206B of the Gramm-Leach-Bliley Act)’”’ each
place that term appears;

(4) in section 16 (15 U.S.C. 78p)—

(A) in subsection (a)(2)(C), by striking
‘“‘agreement (as defined in section 206(b) of
the Gramm-Leach-Bliley Act)’’;

(B) in subsection (a)(3)(B), by striking
‘‘agreement (as defined in section 206B of the
Gramm-Leach-Bliley Act)’’; and

(C) in subsection (b), by striking ‘‘agree-
ment (as defined in section 206B of the
Gramm-Leach-Bliley Act)” each place that
the term appears;

(6) in section 20(d) (15 U.S.C. 78t(d)), by
striking ‘‘agreement (as defined in section
206B of the Gramm-Leach-Bliley Act)’’; and

(6) in section 21A(a)(1) (15 U.S.C. 78u-1), by
striking ‘‘agreement (as defined in section
206B of the Gramm-Leach-Bliley Act)”’.

SEC. 763. CLEARING.

(a) REGISTERED CLEARING AGENCIES.—Sec-
tion 17A(b)(3) of the Securities Exchange Act
of 1934 (15 U.S.C. 78g-1) is amended by adding
at the end the following:

‘‘(J) The Commission shall require clearing
agencies to provide information collected re-
lated to the clearing of security-based swaps
by such agencies to any of the following reg-
ulatory authorities that requests such infor-
mation:

‘(i) The Board.

‘(ii) The Commodity Futures Trading
Commission.

‘‘(iii) BEach appropriate prudential regu-
lator.
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‘“(iv) The Financial Stability Oversight
Council.

“(v) The Department of Justice.

‘“(vi) Any other person that the Commis-
sion determines to be appropriate, includ-
ing—

““(I) foreign financial supervisors (includ-
ing foreign futures authorities);

‘“(IT) foreign central banks; and

‘“(I1I) foreign ministries.

‘“(K) A person that is required to be reg-
istered as a clearing agency under this sec-
tion shall register with the Commission re-
gardless of whether the person is also li-
censed as a bank or a derivatives clearing or-
ganization registered with the Commodity
Futures Trading Commission under the Com-
modity Exchange Act (7 U.S.C. 7a-1).”.

(b) REQUIRED CLEARING.—The Securities
Exchange Act of 1934 (15 U.S.C. 78a et seq.) is
amended by inserting after section 17C, as
added by this subtitle, the following:

“SEC. 17D. CLEARING OF SECURITY-BASED SWAP
TRANSACTIONS.

‘‘(a) CLEARING REQUIREMENT.—

‘(1) SWAPS SUBJECT TO MANDATORY CLEAR-
ING REQUIREMENT.—In accordance with para-
graph (2), the Commission shall, jointly with
the Commodity Futures Trading Commission
and the Board, adopt rules to establish cri-
teria for determining that a swap, or any
group, category, type, or class of swap is re-
quired to be cleared.

‘(2) FACTORS.—In carrying out paragraph
(1), the following factors shall be consid-
ered—

““(A) whether 1 or more derivatives clear-
ing organizations or clearing agencies ac-
cepts the swap or the group, category, type,
or class of swap for clearing;

‘(B) whether the swap or the group, cat-
egory, type, or class of swap is traded pursu-
ant to standard documentation and terms;

‘(C) the liquidity of the swap or the group,
category, type, or class of swap and its un-
derlying commodity, security, security of a
reference entity, or group or index thereof;

‘(D) the ability to value the swap or the
group, category, type, or class of swap and
its underlying commodity, security, security
of a reference entity, or group or index
thereof consistent with an accepted pricing
methodology, including the availability of
intraday prices;

‘“(BE) the size of the market for the swap or
the group, category, type, or class of swap
and the available capacity, operational ex-
pertise, and resources of the derivatives
clearing organization or clearing agency
that accepts it for clearing;

‘“(F) whether a clearing mandate would
mitigate risk to the financial system or
whether such a mandate would unduly con-
centrate risk in a clearing participant, de-
rivatives clearing organization, or clearing
agency in a manner that could threaten the
solvency of that clearing participant, the de-
rivatives clearing organization, or the clear-
ing agency; and

““(G) such other factors as the Commission,
the Commodity Futures Trading Commis-
sion, and the Board may jointly determine
are relevant.

‘“(3) SECURITY-BASED SWAPS SUBJECT TO
CLEARING REQUIREMENT.—The Commission—

‘‘(A) shall review each security-based swap,
or any group, category, type, or class of se-
curity-based swap that is currently listed for
clearing and those which a clearing agency
notifies the Commission that the clearing
agency plans to list for clearing after the
date of enactment of this subsection;

‘(B) may require, pursuant to the rules
adopted under paragraph (1) and through no-
tice-and-comment rulemaking, that a par-
ticular security-based swap or any group,
category, type, or class of security-based
swap must be cleared if—
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‘“(i) both counterparties are swap partici-
pants;

‘‘(i1) the transaction was entered into on or
before the later of—

‘() the date of publication of the require-
ment in the Federal Register; or

‘“(IT) the effective date of the requirement;
and

‘“(iii) one of the counterparties directly or
indirectly controls, is controlled by, or is
under common control with the other
counterparty to the transaction, provided,
however, that the Commission, jointly with
the Financial Stability Oversight Council,
may determine, by rule or order, that trans-
actions between certain parties under com-
mon control are subject to any requirement
to clear under this clause; and

‘“(C) shall rely on economic analysis pro-
vided by economists of the Commission in
making any determination under subpara-
graph (B), which economic analysis may
refer to any peer-reviewed or other relevant
literature conducted by independent re-
searchers.

‘“(4) EFFECT.—

‘“(A) Nothing in this subsection affects the
ability of a clearing agency to list for per-
missive clearing any security-based swap, or
group, category, type, or class of security-
based swap.

‘(B) The Commission shall not compel a
clearing agency to list a security-based swap
or any group, category, type, or class of se-
curity-based swap for clearing if the clearing
agency determines that the security-based
swap or the group, category, type, or class of
security-based swap would—

‘(i) adversely impact the business oper-
ations of the clearing agency;

‘(i) impair the financial integrity of the
clearing agency; or

‘“(iii) pose a threat to the financial sta-
bility of the United States.

¢“(5) PREVENTION OF EVASION.—

‘“(A) IN GENERAL.—The Commission may
prescribe rules, or issue interpretations of
such rules, as necessary to prevent evasions
of any requirement to clear under paragraph
(3).

‘(B) CONSIDERATIONS.—In issuing rules or
interpretations under subparagraph (A), the
Commission shall consider—

‘“(i) the extent to which the terms of the
security-based swap or any group, category,
type, or class of security-based swap are
similar to the terms of other security-based
swaps or other groups, categories, types, or
classes of security-based swaps that are re-
quired to be cleared by swap participants
under paragraph (3); and

‘“(ii) whether there is an economic purpose
for any differences in the terms of the secu-
rity-based swap or group, category, type, or
class of security-based swap that are re-
quired to be cleared by swap participants
under paragraph (3).

“(6) ELIMINATION OF REQUIREMENT TO
CLEAR.—The Commission may, pursuant to
the rules adopted under paragraph (1) and
through notice-and-comment rulemaking,
rescind a requirement imposed under para-
graph (3) with respect to a security-based
swap or any group, category, type, or class of
security-based swap.

“(T) PETITION FOR RULEMAKING.—ANyY per-
son may file a petition, pursuant to the rules
of practice of the Commission, requesting
that the Commission—

‘“(A) use the authority granted to the Com-
mission under paragraph (3) to require swap
participants to clear a particular security-
based swap or any group, category, type, or
class of security-based swap; or

‘“(B) use the authority granted to the Com-
mission under paragraph (6) to rescind a re-
quirement for swap participants to clear a
particular security-based swap or any group,
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category, type, or class of security-based
swap.

‘“(8) OPTION TO CLEAR FOR COUNTERPARTIES
THAT ARE NOT SWAP PARTICIPANTS.—Before
entering into a security-based swap trans-
action, any counterparty that is not a swap
participant may elect to clear a security-
based swap that is subject to a clearing re-
quirement under paragraph (3). If such
counterparty elects to clear, it shall have
the sole right to select the derivatives clear-
ing organization or clearing agency at which
the security-based swap will be cleared.

“(b) SEGREGATION REQUIREMENTS
CLEARED SECURITY-BASED SWAPS.—

‘(1) IN GENERAL.—

‘“(A) SEGREGATION REQUIRED.—A swap par-
ticipant shall treat and deal with all money,
securities, and property of any swap cus-
tomer received to margin, guarantee, or se-
cure a security-based swap cleared by or
through a clearing agency (including money,
securities, or property accruing to the swap
customer as the result of such a swap) as be-
longing to the swap customer.

‘“(B) COMMINGLING PROHIBITED.—Money, se-
curities, and property of a swap customer de-
scribed in subparagraph (A)—

‘‘(i) shall be separately accounted for; and

‘(i) shall not be—

“(I) commingled with the funds of the swap
participant; or

“‘(IT) used to margin, secure, or guarantee
any trades or contracts of any swap cus-
tomer or person other than the person for
whom the same are held.

‘“(2) EXCEPTIONS.—

‘“(A) USE OF FUNDS.—

‘(i) IN GENERAL.—Notwithstanding para-
graph (1), money, securities, and property of
a swap customer of a swap participant de-
scribed in paragraph (1) may, for conven-
ience, be commingled and deposited in the
same 1 or more accounts with any bank or
trust company or with a clearing agency.

‘“(ii) WITHDRAWAL.—Notwithstanding para-
graph (1), such share of the money, securi-
ties, and property described in clause (i) as
in the normal course of business shall be nec-
essary to margin, guarantee, secure, trans-
fer, adjust, or settle a cleared swap with a
clearing agency, or with any member of the
clearing agency, may be withdrawn and ap-
plied to such purposes, including the pay-
ment of commissions, brokerage, interest,
taxes, storage, and other charges, lawfully
accruing in connection with the cleared
swap.

‘(B) COMMISSION ACTION.—Notwithstanding
paragraph (1), in accordance with such terms
and conditions as the Commission may pre-
scribe by rule, regulation, or order, any
money, securities, or property of the swap
customer of a swap participant described in
paragraph (1) may be commingled and depos-
ited as provided in this subsection with any
other money, securities, or property received
by the swap participant and required by the
Commission to be separately accounted for
and treated and dealt with as belonging to
the swap customer.

‘“(3) PERMITTED INVESTMENTS.—Money de-
scribed in paragraph (1) may be invested in
obligations of the United States or in any
other investment that has minimal credit,
market, and liquidity risks that the Com-
mission may by rule or regulation prescribe,
and such investments shall be made in ac-
cordance with such rules and regulations and
subject to such conditions as the Commis-
sion may prescribe.

‘“(4) PROHIBITION.—It shall be unlawful for
any person, including any clearing agency
and any depository institution, that has re-
ceived any money, securities, or property for
deposit in a separate account or accounts as
provided in paragraph (1) to hold, dispose of,

FOR



May 5, 2010

or use any such money, securities, or prop-

erty as belonging to the depositing swap par-

ticipant or any person other than the swap

customer of the swap participant.”.

SEC. 764. TRANSPARENCY OF SECURITY-BASED
SWAP TRANSACTION DATA.

(a) PURPOSES.—The Securities and Ex-
change Commission is directed, consistent
with the purposes of this subtitle, to use the
authorities granted to it under this title, and
the amendments made by this subtitle, to fa-
cilitate the prompt and accurate collection,
calculation, processing or preparation, and
public dissemination of information on
transactions and positions in security-based
swaps.

(b) NATIONAL TRADE REPORTING OF SECU-
RITY-BASED SWAP TRANSACTIONS.—The Secu-
rities Exchange Act of 1934 is amended by in-
serting after section 17B (15 U.S.C. 78q-2) the

following:

“SEC. 17C. NATIONAL TRADE REPORTING OF SE-
CURITY-BASED SWAP TRANS-
ACTIONS.

‘‘(a) MANDATORY REPORTING OF SECURITY-
BASED SWAP TRANSACTIONS.—

(1) IN GENERAL.—

““(A) TRANSACTIONS IN SECURITY-BASED
SWAPS.—Any person that enters into or ef-
fects a transaction in a security-based swap
shall report such transaction through a
clearing agency or a security-based swap
data repository registered with the Commis-
sion within the period specified by any rule
or regulation adopted by the Commission
under this paragraph.

*(B) UNCLEARED SECURITY-BASED SWAPS.—If
no registered security-based swap data repos-
itory accepts an uncleared security-based
swap, the person shall report the transaction
to the Commission pursuant to the require-
ments that the Commission may by rule or
regulation prescribe.

(0] MANDATORY DISCLOSURES.—Each
transaction report required under subpara-
graph (A) shall disclose whether the trans-
action is a bona fide hedging swap trans-
action, as that term is defined in section la
of the Commodity Exchange Act (7 U.S.C.
la), and any other information that the Com-
mission has, by rule or regulation, prescribed
as necessary or appropriate in furtherance of
the purposes of this section.

‘(2) PERMISSIBLE REPORTING FOR A
COUNTERPARTY THAT IS NOT A SECURITY-BASED
SWAP PARTICIPANT.—A swap participant may
report a transaction in accordance with this
section on behalf of its counterparty to that
transaction provided that counterparty is
not a swap participant.

‘(3) RULEMAKING REQUIRED.—Not later
than 180 days after the date of enactment of
this section, the Commission shall by rule or
regulation establish a schedule for the re-
porting through a clearing agency or reg-
istered security-based swap data repository
or to the Commission of each security-based
swap transaction or group, category, type, or
class of security-based swap transactions en-
tered into—

“‘(A) before the effective date of the Com-
mission’s rule or regulation and still out-
standing as of such effective date; and

‘““(B) on or after the effective date of the
Commission’s rule or regulation.

*“(b) CONFIDENTIALITY OF INFORMATION PRO-
VIDED.—No non-public information provided
to or obtained by the Commission under this
section may be disclosed to any other per-
son. Nothing in this subsection shall author-
ize the Commission to withhold information
from Congress, or prevent the Commission
from complying with a request for informa-
tion from any other Federal department or
agency or foreign government with which
the Commission has an information sharing
arrangement that requests the information
for purposes within the scope of its jurisdic-
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tion, or complying with an order of a court
of the United States in an action brought by
the United States or the Commission.

‘‘(c) PUBLIC DISSEMINATION OF CERTAIN IN-
FORMATION PROVIDED.—

(1) IN GENERAL.—

“(A) PRICES AND VOLUMES.—Notwith-
standing subsection (b), the Commission is
directed to use the authority granted to the
Commission under this title to facilitate the
public dissemination of prices and volumes
of completed security-based swap trans-
actions to provide investors and other mar-
ket participants with information about re-
cently executed transactions for the pur-
poses of helping such investors and partici-
pants to—

‘(i) mark existing security-based swap po-
sitions to market;

‘“(ii) make informed decisions before exe-
cuting future transactions; and

‘(iii) assess the quality of transactions
that such investors and participants have ex-
ecuted.

‘(B) RULEMAKING.—For each security-
based swap or group, category, type, or class
of security-based swap, the Commission shall
determine by rule the extent to which indi-
vidual or aggregated transaction data shall
be disseminated and the timeliness of such
disseminations.

¢“(2) RELIANCE ON ECONOMIC ANALYSIS.—

‘‘(A) IN GENERAL.—In making determina-
tions under this subsection, the Commission
shall rely on economic analyses provided by
the Chief Economist of the Commission and
independent researchers that empirically
evaluate the effects of increasing price
transparency on measures of efficiency, com-
petition, and market quality, including
transaction costs and liquidity.

“(B) PiLoT PROGRAMS.—To facilitate the
empirical analyses under subparagraph (A),
the Commission may design pilot programs
that increase price transparency on selected
security-based swaps.

¢“(3) CHIEF ECONOMIST REPORT.—

‘““(A) IN GENERAL.—Whenever the Commis-
sion publishes a release giving notice of a
proposed rulemaking under this subsection,
and affords interested persons an oppor-
tunity to comment on such proposed rule-
making or publishes a release adopting a
final rule, such release shall include as a
part thereof a report by the Chief Economist
of the Commission.

‘(B) REQUIRED INCLUSIONS.—Each report
required under subparagraph (A) shall—

‘(i) describe the economic analysis of the
expected consequences of the proposed or
final Commission action;

‘“(ii) refer to any peer-reviewed or other
literature, including any empirical study un-
dertaken by the staff of the Commission,
that is relevant to the analysis contained in
the report; and

‘‘(iii) describe the extent to which the con-
clusions of the report remain subject to un-
certainty.

‘‘(4) PROTECTION OF PROPRIETARY INFORMA-
TION.—

‘“(A) CONSIDERATIONS.—In making deter-
minations under this subsection, the Com-
mission shall consider whether public dis-
semination of individual or aggregate trans-
action data could result in the dissemination
of proprietary information about the swap
transactions, positions, trading strategies,
or the ability of particular market partici-
pants to conduct effective hedging or risk
management.

‘(B) REQUIRED RULES.—Any rules adopted
by the Commission under this subsection
shall include protections to ensure that the
public dissemination of security-based swap
transaction data does not result in the dis-
closure of the proprietary information de-
scribed in subparagraph (A).
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‘“(5) REGISTERED ENTITIES AND PUBLIC RE-
PORTING.—The Commission may require
clearing agencies and registered security-
based swap data repositories to publicly dis-
seminate the security-based swap trans-
action and pricing data required to be re-
ported under this subsection.

‘(6) QUARTERLY PUBLIC REPORTING OF AG-
GREGATE SECURITY-BASED SWAP DATA.—

‘‘(A) IN GENERAL.—In accordance with sub-
paragraph (B), the Commission shall issue a
written report on a quarterly basis to make
available to the public information relating
to—

‘(i) the trading and clearing in the major
security-based swap categories; and

‘“(ii) the market participants and develop-
ments in new products.

‘“‘(B) USE; CONSULTATION.—In preparing a
report under subparagraph (A), the Commis-
sion shall—

‘(i) use any information reported directly
to the Commission and information from
registered security-based swap data reposi-
tories and clearing agencies; and

‘“(ii) consult with the Office of the Comp-
troller of the Currency, the Bank for Inter-
national Settlements, and such other regu-
latory bodies as may be necessary.

“(d) REGISTRATION.—

‘(1) IN GENERAL.—A security-based swap
data repository may register by filing with
the Commission an application in such form
as the Commission, by rule or regulation,
shall prescribe containing such information
as the Commission, by rule or regulation,
may prescribe as necessary or appropriate in
furtherance of the purposes of this section.

¢(2) INSPECTION AND EXAMINATION.—Each
registered security-based swap data reposi-
tory shall be subject to inspection and exam-
ination by any representative of the Com-
mission.

‘“(3) SHARING OF INFORMATION.—The Com-
mission shall require each registered secu-
rity-based swap data repository to provide
information collected related to its func-
tions as a security-based swap data reposi-
tory to any of the following regulatory au-
thorities that requests such information:

‘“(A) The Board.

‘“(B) The Commodity Futures Trading
Commission.

‘“(C) Each appropriate prudential regu-
lator.

‘(D) The Financial Stability Oversight
Council.

‘“(E) The Department of Justice.

‘“(F) Any other person that the Commis-
sion determines to be appropriate, includ-
ing—

‘(i) foreign financial supervisors (including
foreign futures authorities);

‘‘(ii) foreign central banks; and

‘“(iii) foreign ministries.

‘‘(e) STANDARD SETTING.—

‘(1) DATA IDENTIFICATION.—The Commis-
sion shall prescribe standards that specify
the data elements for each security-based
swap, including whether the transaction is a
bona fide hedging swap transaction as de-
fined in section la of the Commodity Ex-
change Act (7 U.S.C. la), that shall be col-
lected and maintained by each registered se-
curity-based swap data repository.

¢(2) DATA COLLECTION AND MAINTENANCE.—
The Commission shall prescribe data collec-
tion and data maintenance standards for se-
curity-based swap data repositories.

‘“(3) COMPARABILITY.—The standards pre-
scribed by the Commission under this sub-
section shall be comparable to the data
standards imposed by the Commission on
clearing agencies in connection with such
agencies’ clearing of security-based swaps.

‘“(f) DUTIES.—A registered security-based
swap data repository shall—
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‘(1) accept data prescribed by the Commis-
sion for 1 or more security-based swap under
subsection (b);

“(2) confirm with both counterparties to
the security-based swap the accuracy of the
data that was submitted;

‘(3) maintain the data described in para-
graph (1) in such form, in such manner, and
for such period as may be required by the
Commission;

‘““(4)(A) provide direct electronic access to
the Commission (or any designee of the Com-
mission, including another registered enti-
ty); and

‘“(B) provide the information described in
paragraph (1) in such form and at such fre-
quency as the Commission may require to
comply with the public reporting require-
ments under subsection (c)(6);

‘“(6) at the direction of the Commission, es-
tablish automated systems for monitoring,
screening, and analyzing security-based swap
data; and

‘(6) maintain the confidentiality of secu-
rity-based swap transaction information
that the registered security-based swap data
repository receives from a counterparty,
swap participant, or any other registered en-
tity in accordance with the requirements
that the Commission shall jointly with the
Commodity Futures Trading Commission
prescribe through notice-and-comment rule-
making.

‘(g) REGULATORY REQUIREMENTS APPLICA-
BLE TO REGISTERED SECURITY-BASED SWAP
DATA REPOSITORIES.—The Commission shall
adopt rules, by notice-and-comment rule-
making, for security-based swap data reposi-
tories that address the following:

‘(1) ANTITRUST CONSIDERATIONS.—Unless
specifically reviewed and approved by the
Commission for antitrust purposes, a reg-
istered security-based swap data repository
may not—

‘““(A) adopt any rule or take any action
that results in any unreasonable restraint of
trade; or

‘“(B) impose any material anticompetitive
burden on the trading, clearing, or reporting
of transactions.

‘(2) GOVERNANCE ARRANGEMENTS.—Each
registered security-based swap data reposi-
tory shall establish governance arrange-
ments—

“‘(A) that are transparent; and

‘(B) that assure fair representation of the
participants of the repository in reasonable
proportion to the use of the repository by
such participants in the selection of the di-
rectors of the repository and the administra-
tion of the affairs of the repository.

¢“(3) CONFLICTS OF INTEREST.—Each reg-
istered security-based swap data repository
shall—

‘“(A) establish and enforce rules to mini-
mize conflicts of interest in the decision-
making process of the security-based swap
data repository; and

‘‘(B) establish a process for resolving con-
flicts of interest described in subparagraph
(A).

‘“(4) NON-DISCRIMINATORY ACCESS.—A reg-
istered security-based swap data repository—

““(A) may not mandate directly or indi-
rectly the substantive terms and conditions
of transactions reported to the repository;

‘(B) shall provide for the equitable alloca-
tion of reasonable dues, fees, and other
charges among the participants of the repos-
itory and shall not impose any schedule of
prices, or fix rates or other fees, for services
rendered by such participants;

‘(C) shall provide for participation in the
repository by any swap participant and any
other person or class of persons as the Com-
mission, by rule or regulation, may deter-
mine to be necessary or appropriate in fur-
therance of the purposes of this section; and
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‘(D) shall not unfairly discriminate in the
admission of participants or among partici-
pants in the use of the repository.”.

SEC. 765. REGISTRATION AND REGULATION OF
SWAP PARTICIPANTS.

Section 17 of the Securities Exchange Act
of 1934 (15 U.S.C. 78q) is amended by adding
at the end the following:

“(1) REGISTRATION AND REGULATION OF
SWAP PARTICIPANTS.—

‘(1) REGISTRATION.—Swap participants
shall register with the Commission.

‘“(2) NOTICE REGISTRATION.—A swap partici-
pant shall be exempt from registration with
the Commission if such participant files a
notice registration with the Commission in
the form and manner that the Commission
shall prescribe, jointly with the Commodity
Futures Trading Commission, by notice-and-
comment rulemaking and—

‘“(A) such participant is exempt pursuant
to a rule or order issued by the Commission,
jointly with the Commodity Futures Trading
Commission, to exempt swap participants
that engage primarily in non-security-based
swap transactions and are registered as swap
participants with the Commodity Futures
Trading Commission; or

‘“(B) all of its outstanding swap trans-
actions are cleared swaps.

““(3) REQUIREMENTS.—

‘“(A) IN GENERAL.—A person shall register
as a swap participant by filing a registration
application with the Commission.

““(B) CONTENTS.—

‘(i) IN GENERAL.—An application for reg-
istration under this subsection shall be made
in such form and manner and contain such
information as the Commission, jointly with
the Commodity Futures Trading Commission
through notice-and-comment rulemaking,
shall prescribe concerning the swap activi-
ties of the swap participant.

‘(1) CONTINUAL REPORTING.—A registered
swap participant shall continue to submit to
the Commission reports that contain such
information pertaining to the swap activities
of the swap participant as the Commission
may require.

‘“(C) TRANSITION.—Rules under this section
shall provide for the registration of swap
participants not later than the date that is 1
year after the date of enactment of the Over-
the-Counter Swaps Markets Transparency
and Accountability Act of 2010.

(D) STATUTORY DISQUALIFICATION.—Except
to the extent otherwise specifically provided
by rule, regulation, or order, it shall be un-
lawful for a swap participant to permit any
person associated with a swap participant
who is subject to a statutory disqualification
to effect or be involved in effecting swaps on
behalf of the swap participant, if the swap
participant knew, or in the exercise of rea-
sonable care should have known, of the stat-
utory disqualification.

“(m) CAPITAL AND MARGIN REQUIRE-
MENTS.—

‘(1) CAPITAL REQUIREMENTS FOR PRUDEN-
TIALLY REGULATED SWAP PARTICIPANTS.—
Each swap participant for which there is a
prudential regulator shall meet such min-
imum capital requirements as such pruden-
tial regulator shall prescribe pursuant to the
authority of the prudential regulator.

‘(2) MARGIN REQUIREMENTS FOR SWAP PAR-
TICIPANTS FOR UNCLEARED SECURITY-BASED
SWAPS.—

‘“(A) IN GENERAL.—Except as provided in
paragraph (C), the Commission shall pre-
scribe by rule or regulation the minimum
margin requirements that apply to trans-
actions between swap participants in any
particular uncleared security-based swap or
any group, category, type, or class of secu-
rity-based swap, as the Commission deems
appropriate for the risk of that particular
uncleared security-based swap or class,
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group, category, type of security-based swap,
for the purposes of—

‘(i) reducing the risk of losses to counter-
parties; and

‘“(ii) preserving the financial integrity of
markets trading security-based swaps.

‘“(B) CONSIDERATIONS.—The Commission
shall not issue rules under this subsection
unless the Commission determines that such
rules—

‘(i) would not inappropriately encourage
or discourage the clearing of certain secu-
rity-based swaps, resulting in an undue in-
crease in risk to the financial system;

‘‘(ii) are supported by economic analysis
provided by the Chief Economist of the Com-
mission; and

‘‘(iii) would not impose any unnecessary
burden on competition.

““(C) OUTSTANDING SECURITY-BASED SWAP
POSITIONS.—The Commission and the Com-
modity Futures Trading Commission may by
joint notice-and-comment rulemaking or
order exempt any security-based swap,
group, category, type, or class of security-
based swap entered into on or before the date
of enactment of this Act. In determining
whether an exemption is appropriate, the
Commission and the Commodity Futures
Trading Commission shall take into account
the notional value, the tenor, and the risk to
the financial stability of the United States
posed by the underlying security-based swap,
group, category, type, or class of security-
based swap.

‘(D) AFFILIATE TRANSACTIONS.—The Com-
mission shall not impose minimum margin
requirements on security-based swap trans-
actions in which one counterparty directly
or indirectly controls, is controlled by, or is
under common control with the other
counterparty, provided, however, that the
Commission, jointly with the Financial Sta-
bility Oversight Council, may determine, by
notice-and-comment rulemaking, that trans-
actions between certain parties under com-
mon control are subject to the minimum
margin requirements imposed by the Com-
mission under this clause.

‘“(3) SPECIAL MARGIN REQUIREMENTS FOR
UNCLEARED SECURITY-BASED SWAP TRANS-
ACTIONS INVOLVING A SWAP PARTICIPANT WITH
A SUBSTANTIAL NET UNCOLLATERALIZED SECU-
RITY-BASED SWAP POSITION.—If a swap partici-
pant has a substantial net uncollateralized
swap position, any subsequent swap trans-
action, regardless of whether the swap par-
ticipant’s counterparty is a swap partici-
pant, shall be subject to—

‘““(A) any applicable clearing requirement
under section 17D(a); and

‘(B) any applicable margin requirements
that the Commission has prescribed under
paragraph (2).

‘“(4) SUBSTANTIAL NET UNCOLLATERALIZED
POSITION.—

“‘(A) IN GENERAL.—From time to time, the
Financial Stability Oversight Council shall
define, by rule or regulation, the term ‘sub-
stantial net uncollateralized position’ by
identifying the level of uncollateralized posi-
tions in swaps that a swap participant can
hold without posing a threat to the financial
system stability of the United States.

‘(B) RELIANCE ON ECONOMIC ANALYSIS.—In
making determinations under this sub-
section, the Commission and the Board shall
rely on economic analysis provided by econo-
mists of the Commission and economists of
the Board.

‘‘(n) REPORTING AND RECORDKEEPING.—With
respect to its swap business, each swap par-
ticipant registered with the Commission—

‘(1) shall make such reports as are re-
quired by the Commission, jointly with the
Commodity Futures Trading Commission
through notice-and-comment rulemaking;
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“(2)(A) for which there is a prudential reg-
ulator, shall keep books and records in such
form and manner and for such period as may
be prescribed by the prudential regulator;
and

‘(B) for which there is no prudential regu-
lator, shall keep books and records in such
form and manner and for such period as is be
prescribed by the Commission, jointly with
the Commodity Futures Trading Commission
through notice-and-comment rulemaking;
and

““(3) shall keep books and records described
in paragraph (2)(B) open to inspection and
examination by any representative of the
Commission.

*‘(0) BUSINESS CONDUCT STANDARDS AND RE-
QUIREMENTS.—With respect to its swap busi-
ness, each swap participant—

‘(1) for which there is a prudential regu-
lator, shall comply with such business con-
duct standards and requirements as the pru-
dential regulator may impose; and

‘“(2) for which there is no prudential regu-
lator, shall comply with such business con-
duct standards and requirements as the Com-
mission, jointly with the Commodity Fu-
tures Trading Commission through notice-
and-comment rulemaking, shall prescribe.
The business conduct requirements pre-
scribed under this paragraph shall—

‘““(A) establish the standard of care re-
quired for a swap participant to verify that
any counterparty meets the eligibility
standards for an eligible contract partici-
pant; and

“(B) require disclosure by the swap partici-
pant to any counterparty to the swap (other
than a counterparty that is a swap partici-
pant) of—

‘(i) information about the material risks
and characteristics of the security-based
swap; and

‘“(ii) any material conflicts of interest that
the swap participant may have in connection
with the security-based swap.

“(p) DOCUMENTATION AND BACK OFFICE
STANDARDS.—Each swap participant reg-
istered with the Commission—

‘(1) for which there is a prudential regu-
lator, shall comply with such documentation
and back office standards as the prudential
regulator may impose; and

‘“(2) for which there is no prudential regu-
lator, shall conform with such standards as
the Commission, jointly with the Com-
modity Futures Trading Commission
through notice-and-comment rulemaking,
may prescribe that relate to timely and ac-
curate confirmation, processing, netting,
documentation, and valuation of all secu-
rity-based swaps.

““(q) CONFIDENTIALITY.—

‘(1) IN GENERAL.—Notwithstanding any
other provision of law, the Commission may
not be compelled to disclose any information
required by Commission rule or regulation to
be reported to the Commission under this
subsection, except that nothing in this para-
graph authorizes the Commission to with-
hold information from Congress, or prevent
the Commission from complying with a re-
quest for information from any other Fed-
eral department or agency requesting infor-
mation for purposes within the scope of its
jurisdiction, or complying with an order of a
court of the United States in an action
brought by the United States or the Commis-
sion.

‘“(2) RULE OF CONSTRUCTION.—For purposes
of section 552 of title 5, United States Code,
this subsection shall be considered a statute
described in subsection (b)(3)(B) of such sec-
tion 552.

“(r) SEGREGATION REQUIREMENTS FOR INI-
TIAL MARGIN.—

‘(1) SEGREGATION OF INITIAL MARGIN.—
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““(A) NOTIFICATION OF RIGHT TO SEGREGATE
INITIAL MARGIN.—A swap participant shall
notify its counterparty before entering into
a security-based swap transaction of the
right of the counterparty to require segrega-
tion of the funds or other property supplied
as initial margin for the purpose of mar-
gining, guaranteeing, or securing the obliga-
tions of the counterparty.

‘‘(B) SEGREGATION AND MAINTENANCE OF INI-
TIAL MARGIN.—At the request, made before
entering into a security-based swap trans-
action, of a counterparty that provides funds
or other property as initial margin to a swap
participant for the purpose of margining,
guaranteeing, or securing the obligations of
the counterparty, the swap participant
shall—

‘‘(1) segregate the funds or other property
for the benefit of the counterparty; and

‘“(ii) in accordance with such rules and reg-
ulations as the Commission may promulgate
jointly with the Commodity Futures Trading
Commission, maintain the funds or other
property in a segregated account separate
from the assets and other interests of the
swap participant.

‘“(C) NOTIFICATION OF EXCESS VARIATION
MARGIN.—Pursuant to rules and regulations
adopted by the Commission, a swap partici-
pant who received funds or other property
shall notify any counterparty who provided
such funds or other property if the swap par-
ticipant is holding excess net variation mar-
gin from that counterparty.

‘(2) APPLICABILITY.—The requirements de-
scribed in paragraph (1) shall—

‘“(A) apply only to a security-based swap
between a counterparty and a swap partici-
pant that is not submitted for clearing to a
clearing agency;

‘“(B) not apply to variation margin pay-
ments; and

‘“(C) not preclude any commercial arrange-
ment regarding—

‘(i) the investment of segregated funds or
other property that may only be invested in
such investments as the Commission may
permit by rule or regulation; and

‘“(ii) the related allocation of gains and
losses resulting from any investment of the
segregated funds or other property.

“(3) USE OF INDEPENDENT THIRD-PARTY
CUSTODIANS.—Each segregated account de-
scribed in paragraph (1), if requested by the
counterparty, may be—

““(A) carried by an independent third-party
custodian; and

‘“(B) designated as a segregated account for
and on behalf of the counterparty.

“(4) REPORTING REQUIREMENT.—If a
counterparty does not choose to require seg-
regation of the funds or other property sup-
plied as initial margin for the purpose of
margining, guaranteeing, or securing the ob-
ligations of the counterparty, the swap par-
ticipant shall report to the counterparty of
the swap participant on a quarterly basis
that the back office procedures of the swap
participant relating to initial margin and
collateral requirements are in compliance
with the agreement of the counterparties.”.
SEC. 766. LARGE SECURITY-BASED SWAP TRADER

REPORTING.

The Securities Exchange Act of 1934 is
amended by inserting after section 10A (15
U.S.C. 78j-1) the following:

“SEC. 10B. LARGE SECURITY-BASED SWAP TRAD-
ER REPORTING.

‘““(a) IN GENERAL.—A person that buys or
sells a security-based swap shall file or cause
to be filed with the Commission a report, if—

‘(1) such person directly or indirectly buys
or sells a particular security-based swap or
class of security-based swap during any day
equal to or in excess of any daily reporting
threshold that has been fixed, by rule or reg-
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ulation, with respect to a particular secu-
rity-based swap or class of security-based
swap by the Commission; or

‘“(2) such person directly or indirectly has
or obtains a net position in such security-
based swap or class of security-based swap
equal to or in excess of any net position re-
porting threshold that has been fixed, by
rule or regulation, with respect to that par-
ticular security-based swap or class of secu-
rity-based swap by the Commission.

‘“‘(b) REPORT.—Each report required under
subsection (a) shall—

‘(1) be in such form and be filed at such
time as the Commission shall prescribe, by
rule or regulation; and

‘(2) contain such information regarding
any position or positions in such security-
based swap and any group or index of securi-
ties on which such security-based swap is
based or is referenced, or to which such secu-
rity-based swap is related, or as to which the
issuer of such security is referenced and any
other instrument relating to such security
or group or index of securities.

‘‘(c) DETERMINATION OF REPORTING THRESH-
OLDS.—

‘(1) CHIEF ECONOMIST.—In determining the
reporting thresholds set forth in subsection
(a), the Commission shall rely on economic
analysis provided by the Chief Economist of
the Commission.

‘(2) CONSIDERATIONS.—The economic anal-
ysis provided under paragraph (1) shall take
into account—

‘“(A) the market oversight benefits and the
costs to market participants from preparing
reports; and

‘“(B) the costs to the Commission from
processing reports.”’.

SEC. 767. CERTAIN REPORTING REQUIREMENTS.

(a) BENEFICIAL OWNERSHIP REPORTING.—
Section 13 of the Securities Exchange Act of
1934 (15 U.S.C. 78m) is amended—

(1) in subsection (d), by adding at the end
the following:

“(Ty For purposes of this subsection, the
Commission may determine by rule or regu-
lation that a person is deemed to have ac-
quired beneficial ownership of an equity se-
curity upon the purchase or sale of a swap
that results in the person acquiring voting
or control rights equivalent to those arising
from beneficial ownership of the equity secu-
rity.”; and

(2) in subsection (g), by adding at the end
the following:

“(7) For purposes of this subsection, the
Commission may determine by rule or regu-
lation that a person is deemed to have ac-
quired beneficial ownership of an equity se-
curity upon the purchase or sale of a swap
that results in the person acquiring voting
or control rights equivalent to those arising
from beneficial ownership of the equity secu-
rity.”.

(b) INSTITUTIONAL INVESTMENT MANAGER
REPORTING.—Section 13(f)(5) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(f)(5)) is
amended by adding at the end the following:

‘“(C) For purposes of this subsection, an ac-
count shall be deemed to be holding equity
securities of a class described in subsection
(d)1), if the account holds swaps that the
Commission has determined, by rule or regu-
lation, result in the person acquiring voting
or control rights equivalent to those arising
from beneficial ownership of the equity secu-
rity.”.

SEC. 768. PROHIBITION OF MARKET MANIPULA-
TION, FRAUD, AND OTHER MARKET
ABUSES.

(a) RULEMAKING AUTHORITY TO PREVENT
FRAUD, MANIPULATION, AND DECEPTIVE CON-
DUCT IN SECURITY-BASED SWAPS.—Section 9
of the Securities Exchange Act of 1934 (15
U.S.C. 78i) is amended—
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(1) in the section heading, by inserting
“AND SECURITY-BASED SWAP” after ‘SE-
CURITY’; and

(2) by adding at the end the following:

“(j) ABUSES RELATED TO SECURITY-BASED
SWAPS.—It shall be unlawful for any person,
directly or indirectly, by the use of any
means or instrumentality of interstate com-
merce or of the mails, or of any facility of
any national securities exchange, to effect
any transaction in, or to induce or attempt
to induce the purchase or sale of, any secu-
rity-based swap, in connection with which
such person engages in any fraudulent, de-
ceptive, or manipulative act or practice,
makes any fictitious quotation, or engages
in any transaction, practice, or course of
business which operates as a fraud or deceit
upon any person. The Commission shall, for
purposes of this subsection, by rule or regu-
lation, define and prescribe means reason-
ably designed to prevent, such transactions,
acts, practices, and courses of business as are
fraudulent, deceptive, or manipulative, and
such quotations as are fictitious.”.

(b) ADDITIONS OF SWAPS TO CERTAIN ANTI-
MANIPULATION PROVISIONS.—Section 9(b) of
the Securities Exchange Act of 1934 (15
U.S.C. 78i(b)) is amended by striking para-
graphs (1) through (3) and inserting the fol-
lowing:

‘(1) any transaction in connection with
any security, whereby any party to such
transaction acquires—

“‘(A) any put, call, straddle, or other option
or privilege of buying the security from or
selling the security to another without being
bound to do so;

‘(B) any security futures product on the
security; or

‘(C) any swap involving the security or the
issuer of the security;

‘(2) any transaction in connection with
any security with relation to which he has,
directly or indirectly, any interest in any—

““(A) such put, call, straddle, option, or
privilege;

‘(B) such security futures product; or

¢“(C) such swap; or

‘“(3) any transaction in any security for
any account that the person has reason to
believe has, and that actually has, directly
or indirectly, any interest in any—

‘“(A) such put, call, straddle, option, or
privilege;

‘(B) such security futures product with re-
lation to such security; or

“(C) any swap involving such security or
the issuer of such security.”.

SEC. 769. STATE GAMING AND BUCKET SHOP
LAWS.

Section 28(a) of the Securities Exchange
Act of 1934 (156 U.S.C. 78bb(a)) is amended to
read as follows:

‘“‘(a) DAMAGES AMOUNTS.—

‘(1) ACTUAL DAMAGES.—Except as provided
in subsection (f), the rights and remedies
provided by this title shall be in addition to
any and all other rights and remedies that
may exist at law or in equity, but no person
permitted to maintain a suit for damages
under the provisions of this title shall re-
cover, through satisfaction of judgment in 1
or more actions, a total amount in excess of
the actual damages to such person on ac-
count of the act complained of. Except as
otherwise specifically provided in this title,
nothing in this title shall affect the jurisdic-
tion of the securities commission (or any
agency or officer performing like functions)
of any State over any security or any person,
insofar as it does not conflict with the provi-
sions of this title or the rules and regula-
tions thereunder.

‘(2) APPLICABILITY OF CERTAIN STATE
LAWS.—No State law which prohibits or regu-
lates the making or promoting of wagering
or gaming contracts, or the operation of
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‘bucket shops’ or other similar or related ac-
tivities, shall invalidate—

‘““(A) any put, call, straddle, option, privi-
lege, or other security subject to this title
(except any security that has a pari-mutual
payout or otherwise is determined by the
Commission, acting by rule, regulation, or
order, to be appropriately subject to such
laws), or apply to any activity which is inci-
dental or related to the offer, purchase, sale,
exercise, settlement, or closeout of any such
security;

‘(B) any security-based swap between eli-
gible contract participants; or

“(C) any security-based swap effected on a
national securities exchange registered pur-
suant to section 6(b).

‘(3) LIMITATION.—Notwithstanding para-
graph (2), no provision of State law regarding
the offer, sale, or distribution of securities
shall apply to any transaction in a security
futures product, except that this paragraph
may not be construed as limiting any State
antifraud law of general applicability.”.

SEC. 770. PROTECTIONS FOR MARKETING SECU-
RITY-BASED SWAPS AND LISTING
STANDARDS.

Section 6 of the Securities Exchange Act of
1934 (15 U.S.C. 78f) is amended by adding at
the end the following:

‘(1) TRADING IN SECURITY-BASED SWAPS.—

‘(1) IN GENERAL.—It shall be unlawful for
any person to effect a transaction in a secu-
rity-based swap with or for a person that is
not an eligible contract participant, unless
such transaction is effected on a national se-
curities exchange registered pursuant to sub-
section (b).

‘(2) LISTING STANDARDS REQUIRED.—A na-
tional securities exchange or a national se-
curities association registered pursuant to
section 15A(a) may trade security-based
swaps that conform with listing standards
that such exchange or association files with
the Commission under section 19(b).”.

SEC. 771. ENFORCEABILITY OF SECURITY-BASED
SWAPS.

Section 29(b) of the Securities Exchange
Act of 1934 (15 U.S.C. 78cc(b)) is amended by
striking ‘‘and (B) that no contract’ and in-
serting the following: ‘‘(B) that no agree-
ment, contract, or transaction that is a secu-
rity-based swap shall be void, voidable, or
unenforceable by either party to such secu-
rity-based swap, and no party thereto shall
be entitled to rescind, or recover any pay-
ment made with respect to, such security-
based swap under this section or any other
provision of securities laws based solely on
the failure of either party to the agreement,
contract, or transaction to satisfy its respec-
tive obligations under sections 6(1), 13, 15(b),
17, and 17C of this title with respect to such
security-based swap, and (C) that no con-
tract”.

SA 3817. Mr. WHITEHOUSE sub-
mitted an amendment intended to be
proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in
the financial system, to end ‘‘too big to
fail”’, to protect the American taxpayer
by ending bailouts, to protect con-
sumers from abusive financial services
practices, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 1171, between lines 5 and 6, insert
the following:
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SEC. 989C. PREVENTING BLANK CHECK BAIL-
OuTS.

(a) SHORT TITLE.—This section may be
cited as the ‘“‘Preventing Blank Check Bail-
outs Act of 2010”".

(b) DEFINITIONS.—In this section:

(1) COVERED ENTITY.—The term
entity”’—

(A) means a corporation, partnership, asso-
ciation, trust, firm, joint stock company, or
other business entity that—

(i) has outstanding not less than
$10,000,000,000 in Government assistance; or

(ii) receives Government assistance for the
protection of the public; and

(B) does not include a State, a political
subdivision of a State, or an entity owned or
controlled by a State or a political subdivi-
sion of a State.

(2) EXECUTIVE COMPENSATION.—The term
‘“‘executive compensation’ includes wages,
salary, deferred compensation, benefits, re-
tirement arrangements, options, bonuses, of-
fice fixtures, goods and other property, trav-
el, entertainment or vacation expenses, and
forms of compensation, obligation, or ex-
pense that are not routinely provided to all
other employees of a covered entity.

(3) GOVERNMENT ASSISTANCE.—The term
“Government assistance’” means any grants,
gifts, loans, equity or debt purchases, or
other investments by the United States
made or provided to prevent the insolvency
of the recipient for the protection of the pub-
lic.

(4) TAXPAYER PROTECTION ACTION.—The
term ‘‘taxpayer protection action’ means a
civil action brought under subsection (c)(1).

(c) TAXPAYER PROTECTION ACTIONS.—

(1) IN GENERAL.—The district courts of the
United States shall have jurisdiction of a
civil action brought by the Attorney General
of the United States against a covered entity
seeking the abrogation of contracts of the
covered entity.

(2) CONSULTATION.—The Attorney General
shall consult with the President and the Sec-
retary of the Treasury before bringing a tax-
payer protection action.

(3) REMEDIES.—

(A) IN GENERAL.—In a taxpayer protection
action, the court may abrogate contracts of
the covered entity, including contracts relat-
ing to executive compensation, in accord-
ance with subparagraph (B), if the court de-
termines that a covered entity—

(i) would have become insolvent if the cov-
ered entity had not received the Government
assistance outstanding to or in the covered
entity; or

(ii) would become insolvent if the covered
entity does not receive Government assist-
ance.

(B) CONTRACTS TO BE ABROGATED.—In eval-
uating the contracts of a covered entity
under this paragraph, a court shall apply a
standard to the contracts that seeks to ap-
proximate the outcome that would have re-
sulted for the parties to the contract if the
covered entity—

(i) had not received the Government assist-
ance; and

(ii) had filed a petition under chapter 7 of
title 11, United States Code.

(4) INDIVIDUALS AND ENTITIES AFFECTED.—If
the property rights of an individual or entity
will be affected by a taxpayer protection ac-
tion, the individual or entity may—

(A) intervene as a matter of right in the
taxpayer protection action; and

(B) upon intervening, assert any claim re-
lating to the property rights of the indi-
vidual or entity, including a claim—

(i) relating to rights protected under the
due process clause of the fifth amendment to
the Constitution of the United States or the
due process clause of section 1 of the 14th

‘“‘covered
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amendment to the Constitution of the
United States; or

(ii) that the covered entity is not insolvent
or would not have become insolvent if the
covered entity had not received the Govern-
ment assistance.

SA 3818. Mr. MENENDEZ (for himself
and Mr. MERKLEY), submitted an
amendment intended to be proposed to
amendment SA 3739 proposed by Mr.
REID (for Mr. DopD (for himself and
Mrs. LINCOLN)) to the bill S. 3217, to
promote the financial stability of the
United States by improving account-
ability and transparency in the finan-
cial system, to end ‘‘too big to fail”’, to
protect the American taxpayer by end-
ing bailouts, to protect consumers
from abusive financial services prac-
tices, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

On page 1068, strike line 10 and all that fol-
lows through page 1069, line 6, and insert the
following:

SEC. 955. EMPLOYEE HEDGING PROHIBITED.

Section 12 of the Securities Exchange Act
of 1934 (15 U.S.C. 781) is amended by adding at
the end the following:

“(m) HEDGING BY OFFICERS AND DIRECTORS
PROHIBITED.—

‘(1) DEFINITIONS.—In this subsection—

““(A) the term ‘covered employee’ means—

‘(i) an officer or director of an issuer of a
class of securities registered under this sec-
tion; and

‘“(ii) an employee of an issuer of a class of
securities registered under this section who
receives from the issuer annual wages of
$1,000,000 or more;

‘‘(B) the term ‘related person’ means a re-
lated person of an officer, director, or em-
ployee described in subparagraph (A), as de-
fined by the Commission, by rule; and

“(C) the term ‘wages’ has the same mean-
ing as in section 3121(a) of the Internal Rev-
enue Code of 1986, without regard to para-
graph (1) thereof.

‘“(2) PROHIBITION.—A covered employee or
related person may not—

“‘(A) purchase or sell a security (other than
a security beneficially owned by the covered
employee that is issued by the issuer that
employs the covered employee or any affil-
iate of the issuer), derivative, or other finan-
cial product that in any way hedges or limits
the financial exposure of the covered em-
ployee to declines in the market value of any
security beneficially owned by the covered
employee that is issued by the issuer that
employs the covered employee or any affil-
iate of the issuer; or

‘“(B) enter into an agreement with any
third party in which a security issued by the
issuer that employs the covered employee is
a material term of the agreement, if the
agreement in any way hedges or limits the
financial exposure of the covered employee
to declines in the market value of any secu-
rity beneficially owned by the covered em-
ployee that is issued by the issuer that em-
ploys the covered employee or any affiliate
of the issuer.”.

SA 3819. Mr. BROWN of Ohio sub-
mitted an amendment intended to be
proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in
the financial system, to end ‘‘too big to
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fail”’, to protect the American taxpayer
by ending bailouts, to protect con-
sumers from abusive financial services
practices, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 191, after line 24, insert the fol-
lowing new subparagraphs after subpara-
graph (B) and redesignate the subsequent
subparagraphs:

(C) Wages, salaries, or commissions, in-
cluding vacation, severance, and sick leave
pay earned by an individual (other than
management responsible for the failed condi-
tion of the covered financial company who
have been removed), but only to the extent
of $11,725 for each individual (as indexed for
inflation by regulation of the Corporation)
earned within 180 days before the appoint-
ment of the Corporation as receiver.

(D) Contributions owed to employee ben-
efit plans arising from services rendered
within 180 days before the appointment of
the Corporation as receiver to the extent of
the number of employees covered by each
such plan multiplied by $11,725 (as indexed
for inflation by regulation of the Corpora-
tion), less the aggregate amount paid to such
employees under subparagraph (C) plus the
aggregate amount paid by the receivership
on behalf of such employees to any other em-
ployee benefit plan.

SA 3820. Mr. BROWN of Ohio sub-
mitted an amendment intended to be
proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DoDD (for
himself and Mrs. LINCOLN)) to the bill
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in
the financial system, to end ‘‘too big to
fail”’, to protect the American taxpayer
by ending bailouts, to protect con-
sumers from abusive financial services
practices, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 235, between lines 13 and 14, insert
the following new subparagraph after sub-
paragraph (C) and redesignate the subse-
quent subparagraph:

(D) SERVICES PERFORMED UNDER A COLLEC-
TIVE BARGAIN AGREEMENT AFTER APPOINTMENT
AND PRIOR TO REPUDIATION.—If, in the case of
any collective bargaining agreement be-
tween a labor organization and a covered fi-
nancial company, the Corporation as re-
ceiver accepts performance of services sub-
ject to such agreement before making any
determination to exercise the right of repu-
diation of such collective bargaining agree-
ment under this section—

(i) the persons covered by such collective
bargaining agreement shall be paid under the
terms of such agreement for the services per-
formed; and

(ii) the amount of such payment shall be
treated as an administrative expense of the
receivership.

SA 3821. Mr. BROWN of Ohio sub-
mitted an amendment intended to be
proposed to amendment SA 3739 pro-
posed by Mr. REID (for Mr. DopD (for
himself and Mrs. LINCOLN)) to the bill
S. 3217, to promote the financial sta-
bility of the United States by improv-
ing accountability and transparency in
the financial system, to end ‘‘too big to
fail”’, to protect the American taxpayer
by ending bailouts, to protect con-
sumers from abusive financial services
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practices, and for other purposes;
which was ordered to lie on the table;
as follows:

On page 1044, between lines 2 and 3, insert
the following:

SEC. 939D. EFFECT OF RULE 436(G).

Section 220.436(g) of title 17, Code of Fed-
eral Regulations, commonly referred to as
“Rule 436(g) under the Securities Act of
1933’’, shall have no force or effect.

SA 3822. Mr. DODD (for himself and
Mr. SHELBY) submitted an amendment
intended to be proposed to amendment
SA 3739 proposed by Mr. REID (for Mr.
DobpD (for himself and Mrs. LINCOLN))
to the bill S. 3217, to promote the fi-
nancial stability of the United States
by improving accountability and trans-
parency in the financial system, to end
“too big to fail”’, to protect the Amer-
ican taxpayer by ending bailouts, to
protect consumers from abusive finan-
cial services practices, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 111, line 7, insert ‘‘(a) IN GEN-
ERAL.— before “In”".

On page 114, line 14, after ¢(iii)” insert
“‘that is predominantly engaged in activities
that the Board of Governors has determined
are financial in nature or incidental thereto
for purposes of section 4(k) of the Bank Hold-
ing Company Act of 1956 (12 U.S.C. 1843(k))”.

On page 114, line 21, after ‘(12 U.S.C. 2001 et
seq.)”” insert ‘‘, a governmental entity, or a
regulated entity, as defined under section
1303 of the Federal Housing Enterprises Fi-
nancial Safety and Soundness Act of 1992 (12
U.S.C. 4502(20)).

On page 115, strike lines 18 through 20, and
insert the following:

(15) COURT.—The term ‘‘Court’” means the
United States District Court for the District
of Columbia.

On page 115, between lines 22 and 23, insert
the following:

(b) DEFINITIONAL CRITERIA.—For purpose of
the definition of the term ‘‘financial com-
pany’”’ under subsection (a)(10), no company
shall be deemed to be predominantly en-
gaged in activities that the Board of Gov-
ernors has determined are financial in na-
ture or incidental thereto for purposes of
section 4(k) of the Bank Holding Company
Act of 1956 (12 U.S.C. 1843(k)), if the consoli-
dated revenues of such company from such
activities constitute less than 85 percent of
the total consolidated revenues of such com-
pany, as the Corporation, in consultation
with the Secretary, shall establish by regula-
tion. In determining whether a company is a
financial company under this title, the con-
solidated revenues derived from the owner-
ship or control of a depository institution
shall be included.

On page 115, line 23, strike ‘“ORDERLY
LIQUIDATION AUTHORITY PANEL” and in-
sert “‘JUDICIAL REVIEW”.

On page 115, strike line 24 and all that fol-
lows through page 116, line 16.

On page 116, line 17, strike ‘‘(b)”’ and insert
“a)’.

On page 116, strike lines 18 through 20, and
insert the following:

(1) PETITION TO DISTRICT COURT.—

(A) DISTRICT COURT REVIEW.—

On page 116, strike line 21 and all that fol-
lows through page 117, line 4, and insert the
following:

(i) PETITION TO DISTRICT COURT.—Subse-
quent to a determination by the Secretary
under section 203 that a financial company
satisfies the criteria in section 203(b), the
Secretary shall notify the Corporation and
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the covered financial company. If the board
of directors (or body performing similar
functions) of the covered financial company
acquiesces or consents to the appointment of
the Corporation as a receiver, the Secretary
shall appoint the Corporation as a receiver.
If the board of directors (or body performing
similar functions) of the covered financial
company does not acquiesce or consent to
the appointment of the Corporation as re-
ceiver, the Secretary shall petition the
United States District Court for the District
of Columbia for an order authorizing the
Secretary to appoint the Corporation as a re-
ceiver.

On page 117, line 9, strike ‘“‘Panel’” and in-
sert “Court’.

On page 117, line 13, strike ‘‘Panel’’ and in-
sert “Court’.

On page 117, beginning on line 16, strike
within 24 hours of receipt of the petition
filed by the Secretary,”.

On page 117, line 21, strike ‘‘is supported”
and all that follows through line 22, and in-
sert ‘‘and satisfies the definition of a finan-
cial company under section 201(10) is arbi-
trary and capricious.”.

On page 117, line 24, strike ‘‘Panel’” and in-
sert “Court’.

On page 118, line 2, insert ‘‘and satisfies the
definition of a financial company under sec-
tion 201(10)” after ‘‘danger of default’.

On page 118, lines 3 and 4, strike ‘‘is sup-
ported by substantial evidence’” and insert
“is not arbitrary and capricious’.

On page 118, line 4, strike ‘“‘Panel’” and in-
sert “Court’.

On page 118, lines 9 and 10, strike ‘‘is not
supported by substantial evidence’ and in-
sert ‘‘is arbitrary and capricious’.

On page 118, line 10, strike ‘‘Panel’” and in-
sert “Court’.

On page 118, between lines 16 and 17, insert
the following:

(v) PETITION GRANTED BY OPERATION OF
LAW.—If the Court does not make a deter-
mination within 24 hours of receipt of the pe-
tition—

(I) the petition shall be granted by oper-
ation of law;

(IT) the Secretary shall appoint the Cor-
poration as receiver; and

(III) liquidation under this title shall auto-
matically and without further notice or ac-
tion be commenced and the Corporation may
immediately take all actions authorized
under this title.

On page 118, line 18, strike ‘‘Panel’’ and in-
sert “Court’.

On page 118, line 23, strike ‘‘Panel’” and in-
sert “Court’.

On page 119, line 1, strike ‘“‘Panel’” and in-
sert “Court’.

On page 119, line 12, strike ‘“‘PANEL’’ and in-
sert ‘‘DISTRICT COURT”’.

On page 119, line 16, strike ‘‘Third Circuit”
and insert ‘“‘District of Columbia Circuit”.

On page 119, line 17, strike ‘‘Panel’’ and in-
sert “Court’.

On page 119, line 23, strike ‘‘Panel’” and in-
sert “Court’.

On page 120, strike lines 16 through 17 and
insert ‘‘default and satisfies the definition of
a financial company under section 201(10) is
arbitrary and capricious.”.

On page 121, lines 19 and 20, strike ‘‘is sup-
ported by substantial evidence’” and insert
“‘and satisfies the definition of a financial
company under section 201(10) is arbitrary
and capricious’’.

On page 121, line 21, strike ‘‘(¢c)”’ and insert
“(b)”.

On page 121, line 24, strike ‘‘Panel’’ and in-
sert “Court’.

On page 122, line 5, strike ‘‘subsection
(b)(1)” and all that follows through line 9,
and insert ‘‘subsection (a)(1).”.

On page 122, strike lines 14 through 16.
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On page 122, line 17, strike ““(C)”’ and insert
“(A)”.

On page 122, line 19, strike *“(D)”’ and insert
“(B)”.

On page 122, line 21, strike ‘““(E)”’ and insert
(S)

On page 122, line 23, strike ‘‘(F')”’ and insert
(D).

On page 123, line 1, strike
“(c)”.

On page 123, between lines 14 and 15, insert
the following:

(d) TIME LIMIT ON RECEIVERSHIP AUTHOR-
ITY.—

(1) BASELINE PERIOD.—Any appointment of
the Corporation as receiver under this sec-
tion shall terminate at the end of the 3-year
period beginning on the date on which such
appointment is made.

(2) EXTENSION OF TIME LIMIT.—The time
limit established in paragraph (1) may be ex-
tended by the Corporation for up to 1 addi-
tional year, if the Chairperson of the Cor-
poration determines and certifies in writing
to the Committee on Banking, Housing, and
Urban Affairs of the Senate and the Com-
mittee on Financial Services of the House of
Representatives that continuation of the re-
ceivership is necessary—

(A) to—

(i) maximize the net present value return
from the sale or other disposition of the as-
sets of the covered financial company; or

(ii) minimize the amount of loss realized
upon the sale or other disposition of the as-
sets of the covered financial company; and

(B) to protect the stability of the financial
system of the United States.

(3) SECOND EXTENSION OF TIME LIMIT.—

(A) IN GENERAL.—The time limit under this
subsection, as extended under paragraph (2),
may be extended for up to 1 additional year,
if the Chairperson of the Corporation, with
the concurrence of the Secretary, submits
the certifications described in paragraph (2).

(B) ADDITIONAL REPORT REQUIRED.—Not
later than 30 days after the date of com-
mencement of the extension under subpara-
graph (A), the Corporation shall submit a re-
port to the Committee on Banking, Housing,
and Urban Affairs of the Senate and the
Committee on Financial Services of the
House of Representatives describing the need
for the extension and the specific plan of the
Corporation to conclude the receivership be-
fore the end of the second extension.

(4) ONGOING LITIGATION.—The time limit
under this subsection, as extended under
paragraph (3), may be further extended sole-
ly for the purpose of completing ongoing liti-
gation in which the Corporation as receiver
is a party, provided that the appointment of
the Corporation as receiver shall terminate
not later than 90 days after the date of com-
pletion of such litigation, if—

(A) the Council determines that the Cor-
poration used its best efforts to conclude the
receivership in accordance with its plan be-
fore the end of the time limit described in
paragraph (3);

(B) the Council determines that the com-
pletion of longer-term responsibilities in the
form of ongoing litigation justifies the need
for an extension; and

(C) the Corporation submits a report ap-
proved by the Council not later than 30 days
after the date of the determinations by the
Council under subparagraphs (A) and (B) to
the Committee on Banking, Housing, and
Urban Affairs of the Senate and the Com-
mittee on Financial Services of the House of
Representatives, describing—

(i) the ongoing litigation justifying the
need for an extension; and

(ii) the specific plan of the Corporation to
complete the litigation and conclude the re-
ceivership.

‘(d)” and insert
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(5) REGULATIONS.—The Corporation may
issue regulations governing the termination
of receiverships under this title.

(6) NoO LIABILITY.—The Corporation and the
Deposit Insurance Fund shall not be liable
for unresolved claims arising from the re-
ceivership after the termination of the re-
ceivership.

On page 123, line 21, strike ‘‘Panel’”’ and in-
sert “‘Court”.

On page 124, line 11, strike ‘“‘Panel’” and in-
sert “Court’.

On page 126, between lines 9 and 10, insert
the following:

(g) STUDY OF PROMPT CORRECTIVE ACTION
IMPLEMENTATION BY THE APPROPRIATE FED-
ERAL AGENCIES.—

(1) STuDY.—The Comptroller General of the
United States shall conduct a study regard-
ing the implementation of prompt corrective
action by the appropriate Federal banking
agencies.

(2) ISSUES TO BE STUDIED.—In conducting
the study under paragraph (1), the Comp-
troller General shall evaluate—

(A) the effectiveness of implementation of
prompt corrective action by the appropriate
Federal banking agencies and the resolution
of insured depository institutions by the
Corporation; and

(B) ways to make prompt corrective action
a more effective tool to resolve the insured
depository institutions at the least possible
long-term cost to the Deposit Insurance
Fund.

(3) REPORT TO COUNCIL.—Not later than 1
years after the date of enactment of this
Act, the Comptroller General shall submit a
report to the Council on the results of the
study conducted under this subsection.

(4) COUNCIL REPORT OF ACTION.—Not later
than 6 months after the date of receipt of the
report from the Comptroller General under
paragraph (3), the Council shall submit a re-
port to the Committee on Banking, Housing,
and Urban Affairs of the Senate and the
Committee on Financial Services of the
House of Representatives on actions taken in
response to the report, including any rec-
ommendations made to the Federal primary
financial regulatory agencies under section
120.

On page 128, line 9, strike “‘and’’.

On page 128, line 12, strike the period at
the end and insert *‘; and”.

On page 128, between lines 12 and 13, insert
the following:

(G) an evaluation of whether the company
satisfies the definition of a financial com-
pany under section 201.

On page 128, line 16, strike ‘202(b)(1)(A)”’
and insert ““202(a)(1)(A)”.

On page 129, line 17, strike “‘and’’.

On page 129, line 21, strike the period at
the end and insert ‘‘; and”’.

On page 129, between lines 21 and 22, insert
the following:

(7) the company satisfies the definition of
a financial company under section 201.

On page 132, strike lines 3 through 17, and
insert the following:

(A) IN GENERAL.—Not later than 60 days
after the da