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90t CoNGRESS SENATE { REPORT
1st Session No. 392

THE TRUTH IN LENDING ACT OF 1967

June 29, 1967 —Ordered to be printed

Mr. Proxwmirg, from the Committee on Banking and Currency,
' submitted the following

REPORT
together with

INDIVIDUAL VIEWS

{To accompany S. 5]

The Committee on Banking and Currency, to which was referred
the bill (3. 5) to assist in the promotion of economic stabilization by
requiring the disclosure of finance charges in connection with extension
of credit, having considered the same, reports favorably thereon with
an amendment and recommends that the bill as amended do pass.

Purrose or teE B

The basic purpose of the truth in lending bill is to provide a full
diselosure of eredit charges to the American consumer. The bill does
not in any wayv regulate the credit industry nor does it preseribe
ceilings on credit charges. [nstead, it requires that full disclosure of
credit charges be made so that the consumer can decide for himself
whether the charge is reasonable.

By providing full and comparable disclosure of information, the
bill will permit consumers to compare the cost of credit among differens
creditors and to shop effectively for the best credit buy. The commitiee
also believes the bill will promote the wiser use of consumer credit by
consumers when thev know the full cost of credit.

The committee believes the credit industry has made and is making
a vital eontribution to our growing economy. It is not the purpose of
the bill to impede or retard the growth of consumer credit. Adequate
knowledge of the full cost of credit, however, should make it possible
for many families to manage their credit in a more satisfactory way.
Personal bankruptecies are now at an alltime high and additional
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2 'TRUTH IN LENDING—1967

‘consumer information in the consumer credit field should have bene-
ficial effects both to consumers and to creditors.

For millions of other families the principal effect of the bill would be
to permit them to shop efficiently for credit. In this way the com-
mittee believes the disclosure of credit costs together with the annual
ppercentage rate will gradually bring about more effective price compe-
tition on the part of different segments of the credit industry. Banks,
small loan companies, credit unions, retail merchants, savings and
loan associations, and other creditors all compete for the consumer
credit dollar. However, each of these segments of the industry follow
somewhat different practiees—with regard -to disclosing the cost of
credit. By providing a uniform system of disclosure, the bill permits
the average person to compare the cost of credit from all of these
alternative sources of eredit.” :

Although the bill is entitled ‘““The Truth in Lending Act,” the
committee does not map%y or infer that most creditors have been
deliberately untruthful. The bill contains no assumptions that con-
sumer credit is bad or that the vast majority of those who extend
consumer credit are engaged in deceitful practices. The bill contains
no indictment of the credit industry as a whole.

There have been examples, however, in the voluminous testimony

presented before the committee, to indicate that there are some un-
scrupulous creditors who prey upon the poor through deceptive credit

ractices. The bill would protect the honest businessman from this
orm of unethical competition by requiring all ereditors to disclose the
cost of credit in a uniform manner. In this way, the honest merchant
is not penalized if he states the full cost of his credit in dollars and as

an annual percentage rate. Experience with truth in lending legisla- -

tion in Massachusetts has confirmed the belief that full disclosure of
credit charges is beneficial to business as well as consumers.

In reporting out the truth in lending bill, which was originally
pioneered by former Senator Paul H. Douglas, the committee believes
1t has retained the essentials of the originaﬁ Douglas bill but has made
a number of changes to make the bill more practicable and workable
to creditors. Past opponents and past proponents of the bill have always
agreed upon the central objective of providing full information to
consumers. The principal points of contention dealt with the work-
ability of the legislation and whether it was a bill with which the
average creditor could comply.

In reporting a truth in lending bill after 7 years of committee dis-
cussion, the committee believes it is recommending a reasonable bill
which will be practicable and workable to the credit industry while
at the same time providing consumers with the most important infor-
mation about credit charges.

PrEseEnT DIscLOSURE PRACTICES

Today the consumer is faced with a number of credit disclosure
practices, none of which is directly comparable to one another. With
respect to rate, some creditors employ an “add on’ rate, which is
measured on the original balance oi the obligation as opposed to the
declining balance. This has the effect of understating the simple
annual rate by approximately 50 percent.

Other segments of the credit industry, such as credit unions and
small loan companies employ monthly rates. Although it is a simple

¢
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matter to multiply the monthly rate by 12, the evidence seems to
indicate that many people are not aware of the true cost of credit
when it is expressed on a monthly basis.

Other creditors add a number of additionsl fees or charges to the
basic finance charge. This permits a creditor to quote a low rate while
actually earning a higher yield through the additional fees and charges.

Other creditors make no disclosure of a rate. In this case the con-
sumer would have to compute the actual rate himself if he desired to
compare the credit with other alternative sources of credit. Although
most creditors do disclose the dollar cost of credit, testimony before
the committee has revealed that there are some who quote only the
monthly payments. When this is done the consumer has absolutely
no idea of the amount of the finance charge or the rate.

The end result of these inconsistent and noncomparable practices
is confusion in the public mind about credit. A recent survey asked
800 families to estimate the rate of finance charge they were paying
on their consumer debts. The average estimate was 8.3 percent. The
actual rate paid was 24 percent or nearly three times higher.

In large part, these different practices have arisen out of historical
circumstance. Failure to measure consumer credit in terms of a simple
annual rate was originally justified as necessary because of restrictive
State usury statutes. Each segment of the industry evolved a some-
what different way of getting around the usury problem. For example,
small loan companies relied upon a monthly rate. Although many of
these early difficulties with laws have been overcome, the devices
originally designed to get around the usury problem have now become
imbedded in industry practice. No one segment of the industry can
afford to reform itself by disclosing the simple annual rate without
incurring a competitive disadvantage. Clearly, the only solution is to
require by legislation that all creditors use the same method in com-
puting and quoting finance charges including the statement of an
annual percentage rate.

The committee believes that by requiring all creditors to disclose
credit information in a uniform manner, and by requiring all addi-
tional charges incident to credit to be included in the computation of
the annual percentage rate, the American consumer will be given the
information he needs to compare the cost of credit and to make the
best informed decision on the use of credit.

Size oF CoNstMER CREDIT

The growth of consumer credit since 1945 has been at a rate of 4}
times greater than the growth rate of our economy as a whole. At the
end of 1945 consumer credit amounted to $5.6 billion, whereas in
March of 1967 the total amount had climbed to $92.5 billion. Thus,
the size of total consumer debt is nearly 17 times as great as it was in
1945,

Of this $92.5 billion, $73.6 billion is represented by installment
credit. The largest single element consists of over $30 billion in auto-
mobile paper, which accounts for over 30 percent of consumer credit.

Another rapidly growing form of credit consists of open-end or
revolving credit. Approximately $3.5 billion in revolving credit was
outstanding in March of 1967. The great bulk of this is represented
by department store revolving credit charge accounts, although re-
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eently a number of commercial banks have moved into the revolving
credit field.

Currently, American families are paying approximately $12.5 billion
8 year in interest and service charges for consumer credit. There is
about as great as the Federal Government pays itself for interest on
the national debt. .
- The following tables will illustrate the present size of consumer
credit and its growth over the last 30 years:




W
y
o
34
€
]
© Total consumer credil
f. {In millions of dollars]
. Installment Noninstallment
» End or period Total —
Auto- Other Repalr Personal Single- Charge Service
Total wwbile paper |  consumer | and modern- loauns Total payment accounts credit
goods paper | zatlon loans! loans
7,222 4, b3 1, 407 1, 620 208 1, 088 2,718 87 1,414 518
g,172 4, 086 2, 458 1,920 376 1,322 3,087 845 1, 645 847
&, 665 2, 462 454 816 182 1, 008 3, 203 746 1, 612 845
56, 028 42,832 17, 688 11, 528 3, 139 10, 480 13,188 4, 507 5, 829 3, 360
57,678 43, 527 17,228 11,857 3,181 11, 256 14, 151 5, 136 5, 34 3, 691
43, 165 48, (84 19, 540 12, 605 3,248 12, 643 13, 130 8, 450 5, (84 , YO0
70, 461 54,1858 22,433 13, 85 3, 405 14,484 14,303 6, 117 5, 871 4, 315
7, 442 60, 548 25, 195 14, 503 3, 532 18, 2 17,894 4, 854 6, 300 4, G40
B7, 854 o8, 568 28, 843 17,683 3, 675 18, 354 19, 318 7,682 6, 748 4,841
i 94, 786 74, 656 30,961 19,834 3,751 20, 110 20, 130 7,844 7, 144 5, 142
W7 (March). o oo s 92, 519 73, Wl 30, 527 19, 369 3, 48 , 47 18, 048 7,708 5, 5,850

U IToldings of finaneial Instituilous; holdings of retail eutlets nre ncluded in “other and other personsl expenditures, excopt real estate mortgage loans. For back figures and
consuer goods paper.”’ descriptions of the data, see “Cqstsumer Credit,” sec. l? (new) of “Supplement to
NoTE.~Consmmer credit estimafes cover leans Lo individuals for housshold, fmmnily, Bunking and Monetary Statistics,” 1966, and May 1966 Bulletin.
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Installment credit

[y millions of dollars]

Fiiancial institations ) . Retall vutlets
End of period Total ” -
Com- Sidos Cradit Con- Depart- Farnl- Appllunce Auto-
Totul mierviud finances unions Tty Other t Totul ment ture stores maobile Other
badiks compunios finaice stores 3 stores dealors 3
4, H03 4,065 ] 17 182 . 057 1,438 354 430 183 FRes 349
6, s 4,490 1,70 1,797 188 758 1,608 34 494 206 Ing Bhh
2, 462 1,776 HH 30 102 69 886 131 M40 17 P2t 20
42, 842 87,218 16,652 11,472 3,928 3,670 1,481 5,818 2,414 1,307 333 359 1,402
43, 527 37,4935 17, 003 11,273 4,330 3,790 1, 528 5, 685 2,421 1,058 293 342 1,481
48, {34 41, Tnd 19, 05 12,194 4. 902 4,131 1, 650 6,252 3,013 1,073 24 345 1,527
54, 154 47, 40% 22,018 13,523 5,623 4, 590 1,647 6,753 3,427 1,086 7 . 1,625
61, 548 53, 141 26, 604 14, 762 4, 458 5,078 1,749 7, 407 3,022 1,152 206 370 1,677
638, 565 60, 373 20,173 16, 188 7,612 &, 606 1, 844 8,202 4,488 1,235 362 447 1, 820
74, 674 65, 563 32,158 186, 436 », 540 6,014 1,911 4,081 (1) 4] ) 490 )
1067 (Mar) ... 74, byl G5, UG 32, W8 16, 593 5, 485 5,461 R 8, 585 U] *) U] 456 [0
3 Um!lsumer i‘u{un%o cxlnnpuuics included with “other” Ginaneial institutions until 1950, + Notl available.
2 Jueludes mail-order houses, 3 .\
2 Atomobile paper onlys other istalloent eredit Liekd by sutomobile dealers §s nelinled See alsu note ko table above,
with ‘ol yetall vulleis, Huurce; Faderal Reserve bulletin (May 1967).
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Provisions oF THE Biry

A complete section-by-section summary of the bill is included
at the end of this report. The main provisions of each section are
summarized as follows:

Section 3 of the bill provides for definitions. The definition of
credit would apply to all forms of consumer eredit including loans,
retail installment eontracts, retail revolving charge accounts, second
mortgages, and other forms of credit. The bill would cover credit
extended to consumers but would not cover credit extended to organi-
zations or credit extended primarily for business or commercial
purposes. In addition to consumer credit, the bill would also cover
agricultural credit when the credit was extended to a person as op-
posed to a corporation or other organization.

By limiting the bill to the field of consumer credit, the committee
believes it is providing disclosure requirements in the area where it
is most essential. Most businesses or corporations are in a good
gosition to judge the relative worth of alternative credit plans and

y and large do not require the special disclosure protections provided
by the bill,

Section 4 contains the principal elements of the bill and sets forth
the various disclosure requirements on consumer credit transactions.
The disclosure would have to be made before the credit is extended.
In most cases it would amount to providing the required information
on the installment contract or other evidence of indebtedness which
the consumer would sign in order to complete the transaction. A
creditor could also furnish the information on a separate document.
providing the information was given before the comsumer actually
agreed to the credit transaction.

All installment creditors would be required to disclose the total
cost of the credit in terms of dollars and cents and in terms of an annual
percentage rate. In addition, all other charges incident to the transac-
tion would be required to be set forth such as taxes, official fees, or
insurance.

The annual percentage rate would be determined on the delining
balance of the obligation. For example, assume a person borrowed 3100
with a finance charge of 86, and repaid the total indebtedness of 3106
in 12 equal monthly installments. Since the debt would have been
aradually repaid over a 12-month period, the consumer would actually
have had the use, on the average, of approximately one-half of the
original amount of credit. Therefore, the annual percentage rate would
be measured not against the original amount of credit but against the
amount of credit actually in use over the period. The example given
would come to approximately 11 percent per year. The bill provides
the rate be computed in accordance with the actuarial method, or such
other comparable methods as the administering agency may prescribe.

Under section 5, the admistering agency, which is the Federal
Reserve Board, would be given the authority to provide for rate
tables, charts, or other methods to assist creditors in compliance with
this provision. Many creditors already use rate charts in the ordinary
course of business in order to compute the amount of the finance
charge and the size of the periodic payments for a given credit trans-
action. In such cases, the aé)ditioual requirement to disclose the annual
percentage rate can be complied with by merely adding one additional
column to the rate charts now in use.
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Under section 5, the Federal Reserve Board would also be given
the authority to preseribe a built-in tolerance for such rate charts. The
bill would provide for tolerances of about 1 percentage point if the
cost of credit was at the rate of 12 percent a year. Correspondingly
greater and lesser tolerances would be provided if the rate were higher
or lower. This provision should simplify compliance with the bill and
avoid the necessity of using cumbersome and extensive rate charts.

Section 6 of the bill clarifies the relationship batween Federal law
and State law. The committee has made a considerable effort to indi-
cate its intent.is not ta preempt the entire field of consumer credit, but
rather to encourage as much State legislation in this area as is possible
so that the:Federal law will no longer be necessary. :

Section 6(a). would establish the basic congressional policy that the
bill does not preempt State consumer credit legislation unless the State
provision was inconsistent with the Federal law, and then only to the
extent of the inconsistency. Language has also been included to make
it clear that the annual percentage rate required to be disclosed under
section 4 is not an interest rate within the meaning of the various State
usury laws. The definition of finance charge includes all costs incident
to credit ineluding interest and other charges incident to the extension
of credit. : : ' :

In many States the legal definition of interest may be substantially
lexs extensive than the definition of finance charge under section 3 of
the bill. The committee, therefore, wishes to make it abundantly
clear that the annual percentage rate is not equivalent to the legal
definition of an interest rate, but is instead a composite rate which
incindes all charges incident to eredit including terest.

The committee also wishes to make it clear that nothing in the aet
shall be esnstrued to alter the judicial interpretation of the time-price
ducirine upon which most consumer retail credit is based. Once again,
the disclosure of the annual percentage rate on retail credit transactions
shnuld not be construed to be the disclosure of a rate of interest.

Section 6ih) of the aet wonld give the Federal Reserve Board ihe
witfiority to exempt creditors from complying wirh all or parts of
the bill i substantinlly siadlar disclosore provisions were contained
it “rate law, The committee is hopeful rhint witle the passage of a
Federal truth m lending law the States will be prompted to pass
sithstantiaily similay Tegishution so rhat after a pertod of years the need
for any federal legislation will have been reduced o n wilniimm,
Several States have already enncred somewhat comparable truth in
lending laws. In addidon. the National Conference of C'omimissioners
on Uniform Stare Laws has been working quite diligently on a proposed
con=umer credit code to recommend to the varions State legislatures
beginning in 1969, The committee applauds and endorses the worth-
while efforts of the National Conference of Comunissivners on Uniform
State Laws and urges that the States act favorably in adopting a
uniform consumer eredit code. Although this bill wondd be limited to
the disclosure aspects of eonsumer credit, the propused conswmer
credit code gues considerably beyond disclosure and, in fact, propozes
u variety of beneficiul changes in the entire consumer credit area.
The committee: is. hapeful that. these worthwhile effurts will not
be hampered by the passage of the Federal truth in lending law.
The eommittee is also hopelul that the provision under section 6(b).
whereby ereditors will. be exempt from.compliance with the Federal
law if their State enacts substantially similar legislation, will serve as
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an incentive to the States to act favorably npon the proposed consumer
credit code. In this respect the committee believes the Federal truth
in lending law and the proposed consumer credit cods ave supple-
mentury rather than competing alternatives.

The enforcement of the bill would be accomplished lareely through
the institution of civil actions authorized under seetinn 7 of the bill.
Any creditor who fails to disclose the required information would be
subject to a civil action with a penalty of twice the finance charge.
However, the minimum penalty would be $100 and the maximum
penalty would be $1,000. The committee has not recommended
Investigative or enforcement machinery at the Federal level, largely
on the assumption that the civil penulty section will secure sub-
stantial comphance with the act. If, in the course of the administra-
tion of the act, it becomes evident that additional steps need to be
taken to bring about enforcement, the committee will consider
additional legislation. In the meantime, the Federal Reserve Board
would be required to report to the Congress annually as to the extent
to which the disclosure provisions are being complied with,

Although the provision for civil penalties under section 7{n) would
authorize & penalty of twice the finance charge, u suceessful eivil
action against the. creditor would not relieve the consumer from
complying with the terms of the contract as required by State law.
In other words, if a creditor failed to disclose the annual percentage
rate on a loan where the finance charge was $400, the creditor wduld
be liable to an $S00 penalty. However, the consumer would still be
required to repay the indebtedness including the $400 finance charoe.
n accordance with the origimal agreement and applicable State law.

The committee provideg in the section on civil penalties that a
creditor could defend against a civil action by proving that the failure
to comply was the result of a bona fide error. However, the burden of
proof would be on the creditor to prove that the error was in fact unin-
tentional. Section T(a) on ecivil penalties alzo provides shat a creditor
would be liable for reasonable attorney fees and court costs in the
event the suit were decided in favor of the plaintff.

Section § of the Dill deals with several exceptions to the provisions
which the committee has recommended:

First, the bill excludes credit transactions for business or commer-
eial purposes or eredit to organizations.

Second. stockbroker margin loaus ro invesrors would be exempt
from the disclosure requirements of the bill. The committee has been
informed by the Secunties and Exchange Commission that the Com-
mission has adequate regulatory authority under the Securities Ex-
change Act of 1934 to require adequate dizeloxnre of the cost of such
credit. The committee has also been informed in a letter from the
SEC that “the Commission is prepared to adopt its own rules to
whatever extent may be necessary.”

In recommending an exemption for stockbroker margin loans in
the bill, the committee intends for the SEC to require substantially
similar disclosure by regulation as soon as it is possible to issue such
regulations. . ]

Third, the bill would 'exempt eredit transactions when the amount
to be financed exceeds $25,000. In such cases the committee felt the
transaction would be considerably above the average consumer credit
transaction and that the protection afforded by the disclosure re-
quirements would no longer be necessary. The $25,000 cutoff also
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provides an objective test between consumer credit and business
credit which can be used to facilitate compliance with the act.

Fourth, the bill would exempt real estate first mortgage credit.
The committee felt that adequate disclosure was already being made
in this area of credit, however, second or third mortgages would still
be subject to the disclosure provisions of the bill. Most of the abuses
encountered by the committee with respect to real estate transactions
were in the second mortgage area rather than in first mortgages.

The committee also intends that the disclosure provisions would
not apply to life insurance policy loans which are merely component
features of an overall contractuaf arrangement, '

Revorving CrepIT

Since revolving credit was the most discussed subject under con-
sideration by the committee, it is singled out in this report for sepa-
rate treatment. The original version of S. 5, as introduced by Senator
Proxmire on January 11, 1967, would have required all revolving credit
plans to disclose, among other things, the annual percentage rate at
the time the account was opened and on the periodic monthly state-
ments. The annual percentage rate would be determined by multiply- .
ing the periodic or monthly rate by 12. For example, if the monthly
rate were 1% percent, the creditor, under the bill introduced by Senator
Proxmire, would have stated the annual rate to be 18 percent.

This provision of the bill drew the most criticism from representa-
tives of the retail industry. The retail industry contended that if the
actual eredit in use as measured from the time of each transaction to
the time of each payment were computed, the rate would vary con-
siderably from 18 percent, and in most cases would be substantially -
lower than 18 percent.

Proponents of the original bill countered with the argument that it
was not proper to measure the credit from the time of the purchase
but rather from the time the credit eharge would actually begin.

In effect, any revolving credit plan contains a built in “free ride”
during which a finance charge is not imposed. For most department
store revolving credit this “free ride” can vary from 30 to 60 days.
If this ‘“free ride’’ period were deducted from the computation, and
if it were assumed payments would be made when due, the proponents
of the original language argued that the rate would always work out
to be 18 percent.

Although the committee could not come to a unanimous conclusion
on this issue, the committee is convinced that if revolving credit were
to be exempt from the annual percentage rate, safeguards should be
made to insure that existing forms of installment credit will not be
induced to convert to revolving credit merely to escape the disclosure
of an annual percentage rate. The committee also felt that revolving
credit commonly used to merchandise large purchases should not be
given a competitive advantage over firms who sell similar items on
an installment contract basis and who would be subject to the annual
rate disclosure provisions of the act.

For these reasons, the committee recommends that those forms of
revolving-credit plans which are similar to installment contract type
credit should be subject to the annual rate disclosure requirement
while ordinary revolving credit plans would be exempted from the
annual rate disclosure requirement.
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The installment type credit plan would be defined on the basis of
the maintenance of a security interest, or the time reguired to dis-
charge the obligation, or the extent to which advance payments can
be applied to future payments. A more detuniled description of the
defimtion of installment open-end credit can be found under section
3(h) and section 4(d)(2}{() of the section-by-section summary.

The committee is hopeful that this distinetion will provide com-
parability in the area of credit where it is most needed and meaningful
and will prevent any wholesale conversion of installment credit to
open-end credit in order to avoid disclosure of an annual percentage
rate.

The committee has given considerable discussion to one of the
criteria used to distinguish an installment and open-end credit plan.
This criteria deals with the time required for repayment and provides
that if less than 60 percent is payable in 1 year the plan should be
considered to be an installment open-end credit plan subjeet to annual
rate disclosure. This provision would exempt most short-term revolving
credit plans from the annual rate disclosure provisions but would in-
clude a number of existing or potential Iong-term revolving credit
plans. The committee recognized the 60-percent provision will require
some existing forms of revolving credit to disclose an annual percentage
rate. Although alternative percentage breaking points were considered,
it is the best judgment of the committee that 60 percent represents a
reasonable division between extended-payment and short-term, re-
volving credit.

With the cutoff point at 60 percent, a creditor would have to
require approximately one-tenth of the opening balance be repaid
each month in order to avoid annual rate disclosure. If the creditor
required fixed payments which were determined by their relationship
to the orginal amount of credit, the ereditor would have to require
that approximately 6 or 7 percent of the original balance be repaid
each month if the plan were to escape annual rate disclosure. This
would provide for a payout term of approximately 19 months.

Although the amount of revolving credit outstanding is only $3.5
billion and about 4 percent of all consumer credit, it is a rapidly
growing form of credit. The committee is hopeful that the provision for
disclosing the annual rate on instaliment open-end credit plans will
be adequate to provide the consumer with sufficient disclosure informa-
tion in connection with any future developments in the rapidly chang-
ing field of revolving credit.
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SecTION-BY-SECTION SUMMARY AND CovparisoN Wit OriciNnaL 3. 3
as INTrRODUCED ON January 11

SECTION 2. DECLARATION OF PURPOSE

Declares that the enhancement of economic stabilization and the
strengthening of competition are the primary objectives to be achieved
nhrouvh o'rea.ter awareness of credit C()ata. The term “consumer eredit’’
was substituted for “credit” and “consumer” was substituted for
“user” of credit to niake the intent clear that the bill applies to con-
sumer credit and not all forms of eredit.

SECTION 3. DEFINITIONS

éectzon 3(a)—Definition of “ Board” -—Refers to the Board of

g}ovemora of the Federal Reserve System. No change from orizinal-
.5

Section S(b)v——Deﬁnmon of “eredit’’, -C redit is deﬁned as ‘“the nght
granted by a creditor to defer payment of debt or to ineur debt and
defer its payment.” This definition was tuken {rom the proposed
Consumer Credit Code sponsored by the National Conievem- of
Commissioners on Uniform State Laws. The oricinal 8. 5 language
was deleted because it was somewhat cumbersome and sw eemnc ar
referred to various types of lease situations which might not be true -
extensionz of eredit. This original 8. 5 lanwince was based on the
Federal Reserve’s old regulation W, which was designed for a ditferent
purpose.

The definition also mukes clear thar consunier eredit means debs
contracted by persons for personal, family, household, or agrienltnral
purposes. The origimal 3. 5 would have applied szy to debr conivacied
by persons and not by “businesses as such.” It thns was not clear
whether this definition applied to agricultural credit.

The definition also makes li; (1em that credit means those bailment
lease sttuations deseribed {urther in sectlon 3ie).

Section 3(e)—Definition of “consiiner credid sale” —This is a new
definition made necessary by the revised structure of section 4 which
treats lender credit and retail crediv separately. The new definition
defines ecredit sales whose disclosure provisions eome under section
4(b) as opposed to direct louns which come under section 4t¢). The
definition makes it clear that the act covers only those ereditors who

regularly extend credit in accordance with Senator MeIntyre's com-
ments during the hearings.

The deﬁmtlon of credis sale is also Himited only to these leases
which are, in essence, disguised sale arrangements. The definition
has been so limited because there is no way to disclose a finance charge
or rate in connection with a conventional lease us Governor Robertson
pointed out on page 8 of his testimony. The language covering dis-
cuised leases is nearly identical to the language used in the Uniform

12
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Conditional Sales Act and in many State retail installment sales acts
to distinguish between “‘true’ leases and other leases.

Section 3(d)—Definition of “finance charge’.—Defines a finance
charge as all charges imposed by a creditor and payable by an obligor
as an incident to the extension of credit. This definition has been
expanded from the original 8. 5 to make its meaning clearer.

The original bill was ambiguous on the treatment of official fees,
taxes, and property and casualty insurance. The bill reported by the
committee makes 1t clear these charges would not be considered part
of the finance charge to be calculated in the annual rate. In addition,
the definition lists those typical real estate closing costs which would
be excluded. These changes meet a number of criticisms raised during
the hearing and should siiplify compliance with the bill.

The original bill was silent on whether credit life insurance should
be counted in the finance charge or not. The bill reported by the
committee would exclude such insurance from the definition of the
finance charge and would not. require premiums for such insurance
to be included in the computation of the annual percentage rate.

Section 3(¢)—Definition of “creditor”.— Essentinlly the same lan-
guage 1s used, but Senator Mclntyre's suggestion is reemphasized by
restricting the definition ouly to those who regularly engage in credit
transactions, Thus a small retailer who extended crediv and charged
for it in an isolated instance to accommodate a particular customer
would not be covered. :

Section  3(f)(1)—Definition of “annwal percentage rate’” —This
definition has been rewritten to achieve greater clarity. The old
definition described what was esseutially the actuarial method [or
deterimining an annual rate, but it did not use the term actuarial
method. limj{ had diffienlty in determining the intent. The new
definition rather than describing the actuurial method, merely udi-
cates 16 18 the method to be followed. This is o well recognized term
in the mathemuties of finanee and has alko a long udielal history
under the U, rule (Story v. Livingston (38 U3, 3395 a8,

There are at least seven methods for computine the “simple’
anpwd rate on the decliniug bulance and thongh tuey oWll produce
nearly similar re<ults, the setuarial method is considered to be the
nost acenrate. This method assumes that a uniform perivdic rate s
applied to a schednle of installment puyments such tluit the principal
ix reduced to zero upoi completion of the payments. The aetuarial
rate is such periodic rate multiplied by the number of periods in =
vear.

The definition also permits a ereditor to simplify the computation
by ignoring slight irregularities in the pavment schedule, such as a
deferred first pavment, or one odd-sized payment. This will greatly
stimplify conipliance while maintaining reasonable aceuracy.

Section 3(1)(2)—“Other methods”.—The Board is also given the
power to prescribe other methods for determining the annual per-
centage rate. For example, the constant-ratio method, which 1s in the
Massachusetts law, could be used for highly irregular contracts. It is
pussible to develop formulas or other shortcut procedures based on the
constant-ratio method ‘which would be much simpler than the actu-
arial method. , o ﬁ

Section” 3(H(3)—"Annual rate on open-end credit’”.—The annual
percentage rate on open-end or vevolving credit is defined as the
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periodic rate times the number of periods in a year. This is exaetly
equivalent to the sctuarial rate. :

Section 3(f)(4)—*“Bracket rates”.—The definition makes it clear
that creditors who determine their finance charges on the basis of a
bracketed amount of credit can compute the annual percentage rate
on the basis of the midpoint of the bracket. For example, assume a
mail-order house charges a flat $20 for purchases ranging between
$140 and $130. Under the new language, a creditor could compute
the rate for $145 and disclose it for all transactions within the bracket,
whether they were $140.01 or $149.99. )

Section 3(g)—Definition of “open-end credit’.—This definition of
open-end credit is 1dentical to the original S. 5 and is similar to the
language used in many State retail installment sales acts. The essential
characteristics of open-end credit are that credit transactions are
entered into from time to time, payments are made from time to
time, and finance charges are computed on the unpaid balances from
time to time. The defimition is intended to include all plans permitting
credit transactions from time to ti 1e, such as charge accounts and
credit card accounts, even though the creditor doves not normally
compute a finance charge on the outstanding unpaid balance. ‘

Section 3(h)—Definition of “installment open-end credit”.—This is a
new definition made necessary by the committee’s treatment of dis-
closing an annual rate on open-end credit plans under section 4(d).

Open-end or revolving credit plans would be exempt from the
annual rate requirement except for “installment open-end credit
plans.” Such plans are ordinarily used to finunce large purchiases and
are distinguished from ordinary revolving credit by the extended
length of time permitted for repayment and the maintenance of a
security interest in the merchandise. Such plans would be covered if
60 percent or less of any amount of credit was payvable in 1 year, or
if the seller maintained a security interest, or if accelerated payments
are applied to future payments.

Sertion 3(1)—Definttion of “first mortyage cred . —This is also a
new definition made necessary by the rommittee’> recommendation
that first mortgage credit be exempted from the bill. Such exemption
is included under section 8. The committee felt that consumers were
already receiving adequate information. In this aren, second or higher
morteages wouwld be covered under the bill.

Section 3(j —Definition of “vrganizetion” —Defines an organization
as a corporation, government or governmental subdivision or agency.
business or other trust, estate, partnership, or association. Credit to
such entities would be excluded from the provisions of the bill.

SECTION 4. DISCLOSURE OF FINANCE CHARGES

Section 4(a)—Requirement to disclose—This is a prefatory section
setting forth the basic requirement to disclose. It 1s similar to the
original 8. 5, except that it is made clear that disclosure need only be
made to persons “upon whom a finance charge 1s or may be iniposed.”
Thus, the disclosure .requirement would not apply to transactions
which are not commonly thought of as credit transactions, including
trade credit, open. account credit, 30-, 60-, or 90-day credit, etc., for
which a charge is not made. .

Section 4(b)— Disclosure on retail credit.— The original S. 5 covered
retail and lender credit under subsection 4(a). The committee bill
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splits retail and lender credit inte two subsections—4(b) and 4(c).
The reason for this change is to emphasize the fact that Congress
recognizes the difference between these two forms of credit and does
not deny the wvalidity of the time-price doctrine upon which most
retail credit is legally justified. This should prevent the act from being
used as ammunition in any litigation challenging the time-price
doctrine. Many retailers had expressed concern over this possibility,

Section 4(b)(1)~4(b)(3)— Disclosure of cash price and trade-in allow-
ances.— These subsections are siniilar to the original 3. 5 and are
also common to most retail installment sales acts.

Section 4(b)(4)—Disclosure of other charges.—The new version
clarifies 8. 5 by restricting disclosure to those charges “which are
included in the amount of the credit extended.” The original S. 3
was ambiguous on this point and could have been interpreted as
requiring charges not included in the credit to be listed in the total
amount to be Ainanced, which is a logical contradiction.

Section 4(0)(5)—Disclosure of amount to be financed.—This is the
total amount of credit, after adding in all other charges other than
finance charges. The language is similar to the original 5. 3.

Section 4(b)(6)—Diselosure of finance charge.—This section =ets
forth the requirement to disclose the finance charge in dollars and
cents. The committee bill adds a new reference to labeling the finance
charge as a ‘“‘time-price differential” to reinforce the distinetion
between lender credit and retail credit. '

Section 4(b)(7)—Diselosure of annval percentage rate.—The com-
mittee bill exempts retail creditors from disclosing an annual per-
centage rate if the finance charge is less than $10. The original 3. 5
did not provide for such an exemption. The purpose of this amend-
ment by the committee was to simplify compliance, particularly
for small retail businesses. Many retaiers impose a fixed mintuum
charge on installiment contracts, regardless of rthe amount of crediz.
It will be easier to develop rate tables if these transactions are
exempted. :

Section 45 (8)—Disclossire of repayment schedile —The oricinal
S. 5 required disclosure of the “time and amount of payments.” The
comimittee bill requires the “number, amount, and due dates or peri-
ods.” This makes it clear that a creditor ean disclose 36 monthly
pavments of 320 due on the first of eacl month bezlnning i Jule™
withont actually listing rhe dare of encin individnal payment,

Seetion by D) —Disclosire of late payment penalties—Thi~ lan-
guage is similar to the orizinal S, 5 except that the requirement to
mdicate the terms applicable in the event of advanced paymeut has
been deleted. Most creditors will rebate an nnearned finance eliarze 3
the debt is paid early in accordance with the “rule of 758’ This 15
a complicated formula which would require atv least a three-paragraph
explanation to be intelligible to the average consumer.

Section 4{by—Time of disclosure—The original of 3. 5 required dis-
closure “prior to the consummation of the transaction.” The commitree
bill substitutes “before the credit is extended’” with a stipulation that
the disclosure can be made on the contract or other document to be
signed by the consumer. This obviates the need for a separate piece of
paper showing the disclosure items.

Section J(bj— Disclosire for mail or tele phons sales.

This permits

raail-order houses to comply with the act by diselosing ptior to the
first payment providing the general terms of financing ave set forth
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in the catalog. A similar provision is eontained in the Massachusetts
law. No such provision was in the originul 8. 5.

Section 4{e}—Disclosure on lender credit.—This 1s a new subsection
written to distinguish betweea lender and retail eredit. Tt is s residual
category encompassing all credit other than retail credit or open-end
credit which are defined elsewhere in section 3. Hence, no definition
of loan is provided as it would fall within the general definition of
eredit. Financial institutions such as banks, credit unions, savings
banks, savings and loan associations, industrial banks, and consumer
finance companies would fall under this subsection. Similar changes,
described under section 4({b) for retail eredit, have also been incorpo-
rated in the lender section.

Section 4(d)(1)—Disclosure of open-end credit.—This section applies
to open-end credit plans.

Section 4(d) (8)—Disclosure when the account is opened.—This section
outlines the disclosures to be made when the account is opened.

Section 4(d){(2)(Ay—Disclosure of conditions of plan.—This section
requires the disclosure of the basic conditions of the plan. It clarifies
the original S. 5 by requiring the disclosure of the time period, if
any, tor avoiding finance charges. For most department store revolving
accounts, this will be the time from the date of the purchase to the
end of the billing period plus an additional 30 days.

Section 4(d)(2)(B)—Disclosure of billing system.—This is a new
requirement not in the original S. 5 and 1s in accordance with Mr.
Batten’s recommendations when he testified for .JF. (*. Pennev’s, As
Mr. Batten pointed out, there is a substantiul difference in dollar cost
between the opening-balance method and the adjusted-balance-
method. This paragraph would require the dixelosure of whatever
method was followed.

The opening-balance method charges on the opening balance unless
paid in full within 30 days, Some stoves count returns as pavmen’s,
while others do not. The adjusted-balance method charges on the basis
of the opening balance less any pavments and returns during the
month. Some stores use the adjusted-balunce method but do net count
returns. About 60 percent of department stores use the opening balance
method and about 40 percent use the adjusted-balanee method.

Section S (2)((Y—Diselosure wethod of deteriining the finaocs
charge.—This puragraph requnres diselosure of the complere meth-d
for determining the finance charge including the iniposition of any fixed
or miniimum fees. Many departiment stores have mininnun fees while
bank check eredit plans often have u 25-centz-per-check charge. By
requiring <eparate dizclosire of these charzes, the new version wiso
recognizes such charges carnot be included in the rate.

The section also requires disclosure of the periodic rate. In additicn.
installment open-end credit plans, as defined by section 3(h), wouid
disclose the annual percentsge rate which would be 12 times the
monthly rate,

This provision reflects a major recommendaiion of the commitiee
to exempt open-end credit plans from the annual rate, but to include
installment open-end credit plans.

Such plans are ordinarily used to finance large purchases and are
distinguished from ordinary revelving credit by the extended length
of tinie permitted for repaywent and the maintenunce of a securicy
interest in the merchandise. Such plans would be covered if less than
60 percent of any amount of credit was payable in 1 year, or if the
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seller maintained a security interest, or if accelerated payments are
applied to future payments.

The purpose of this distinction is to eliminate any incentive to con-
vert closed-end installment credit to revolving credit merely to escape
annual rate disclosure. The amendment also provides greater com-
parability between installment open-end credit plans and installment
closed-end credit plans. Smaller merchants who extend credit through
installment contracts can compete on a comparable basis with the
larger stores who use extended payment revolving credit.

Section 4(d) (2) (D)—Disclosure of method of determining other charges.—
This is also a new provision. It has been included in the event the
Board determines the 25-cents-a-check charge on bank check credit
plans or similar charges are not finance charges. In any event, they
would be required to be disclosed.

Section 4(d)(3)—LDHsclosure on periodic statements.—This subsection
outlines the disclosure which must be made on the periodic state-
ments. It differs from the original S. 5 by explicitly not requiring a
statement if there is no balance in the account.

Section 4(d)(3)(A)—Disclosure 3}' opening balance.—Requires dis-
closure of the opening balance and is similar to the original 3. 5.

Section 4{d)}{(8) (B)—Disclosure of transactions during period —Re-
quires a statement of credit transactions during the period and is
similar to the original 8. 5.

Section 4(d)(3) (O)—Disclosure of payments during pertod.—Requires
disclosure of payments or returns during the period and is similar to
the original S, 5.

Section 4(d)(8) (D)y—Drsclosure of the amount of finance charge.—1 tis
requires a statement of the finance charge similar to the original 8. 5;
however, it also requires that this charge be broken down to specily
how much is due to a percentage rate and how much is due to = fixed
or minimum fee. For example, the monthly charge on a revolving check
credit plan would have to show how much was due to the 25-cents-
per-check charge and how much due to the 1-percent monthly rate.
1;xhis will insure direct comparability between the finance charve znd
the rate.

Section 4(d)(3) (E)—Disclosure of the balance on which the jinarnce
charge was computed.—This paragraph is similar to the original . 5
but 1t adds the requirement to state the method for determining the
balunce. For example, stores which use the adjusted balance meriod
might have a statement along the following lines: “You will be chiarzad
1% percent of your opening balance less any payments and returns
during the month.”” Stores which use the opening balance method
might indicate: “You will be charged 1% percent of your opening
balance unless paid in full within the month.”

Section 4(d)(3)(F)y—Diselosure of the rate of finance charge—The
committee’s recommendation to partially exempt open-end credit
from the annual rate is also implemented under this section. All open-
end credit plans would disclose a periodic (monthly) rate on the
periodic statements. In addition, installment open-end credit plans
would disclose an annual rate for the reasons outlined under section
4(d)(2)(C). The original'S. 5 would have required all open-end credit
plans to disclose an annual rate.

Section 4(d)(3)(@)—Disclosure of closing balance.—~—Requires dis-
closure of closing balance and is similar to the original S. 3.
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Section 4(d)(3)(H)—Disclosure of the time for avoiding a finance
charge~—This is a new provision. The creditor would indicate, for
example: “If you pay your bill within 30 days you will not be charged.”
It reinforces the idea of a “free ride” period for which there is no
charge. This is also in line with Governor Robertson’s testimony.

Section 4(e}—Acknowledgment of disclosure.—This is a new provision
designed to facilitate the free flow of credit paper. It provides a bank
or finance company with assurance that the original dealer has made
the required disclosure and that the bank or finance company will
not be liable for any failure, on the dealer’s part, to make disclosure.

Section 4(f)-—Method of disclosure~—'This section contains four new
provisions designed to facilitate compliauce.

In order to reduce needless paperwork, disclosure need only be
made to one obligor. For example, if two people (e.g. a husband and
wife) are the obligors, only one copy of the contract with the required
disclosure information would need to be furnished. A similar provision
is contained in the Massachusetts General Laws (ch. 1404, sec. 4).

In order to afford greater flexibility, the required information need
not be furnished in the order outlined in the act. This provision is
common in retail installment acts. . .

In order to facilitate compliance, language different from that con-
tained in the act can be used if it convevs substantially the same
neaning. This provision will ease the compliance with both State and
Federal law in a single disclosure statement.

In order to provide greater clarityv, additional explanations of dis-
clo=ed information is expressly permitted,

seetion 4iy)—Compliance with comparoble State lwws 1 compliance
with Federgl low~—This 13 a new provision. [t 1= intended to avoid
duplication of Federal anud Stare regnivements, to Ianve Srare rogiive-
ments untouched as much as po=sible, and to permit a ereditor to
avoi:l double paperwork. If he complies with the applicable State
dizelosure law, he need supply only the weddivional informarian required
by ihe Federal net to comply with el Federal act. It also makes
it clear the Conzress does not intend to presmpt consistent State luws
Lt merely o buld upon them.

Section 4(h)—Adjustments after the coatiact do not violate the dis-
elosure made—This is similar to the eriginal 3. 3; however. the
orizinal version only anplied o adj=tments throngh “mutual consent
of the purties.” The pre<ent verzion odde: “or o< permitted by law,
or as the result of any act or ocenrrenee subsequent to the delivery
of the reauired disclosures.” A reposseasion permitied by State law
but not mutually agreed to by both parties wonld affect the rate. The
new langriage makes it elear that suel o change vondd not viclate, the
act,

Section 4(1)—O0ptional form of rate statement—The subcommittee
amended the bill to permit a rate statement either in percentage terms
or as dollars per hundred per year. In all cases, however, the rate
would be on the declining balance of eredit. For example, if the
effective annual rate, as measured bv the actnarial method was 12
percent, the creditor could either disclose 12 percent per year or $12
per hundred per year. This option will terminate on January 1, 1972,
After that date, all creditors would use the percentage form of express-
ing the rate.

The purpose of this change was to minimize any possible conflict
with State usury laws in those States where the percentage form of
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rate expression might cause a legal problem for some creditors.
However, all creditors will be required to use the percentage form
after January 1, 1972, since by that time, any such problems with
the usury laws will have had ample time to be corrected.

SECTION 5. REGULATIONS

Section &(a)(1)}—Prescribing methods for determining the annwal
rate.—This expands upon the original S. 5 by specifically authorizing
the use of rules, charts, tables, or other devices. Such express authority
was recommended by the Commerce Department.

Sectron 5(a)}(2)—Methods of disclosing.—This section gives the Board
authority to prescribe methods to insure the required information is
disclosed clearly and conspicuously. Similar provisions were included
in the original 5. 5.

Section 5(a)(3)—Tolerances.—This section gives the Board authority
to prescribe reasonable tolerances. A similar provision was in the
original S. 3.

Section 5(b)y—Prescribing tolerances.—This is a considerable expan-
sion of the original S. 5 which merely provided the Board authority
to establish ‘‘reasonable” tolerances. Governor Robertson, in his
testimony, requested a quantitative definition of ‘reasonable.”

Section &(b)(1)—Tolerance on single rate situations.—This para-
eraph covers simple situations where a creditor uses a single adi-on,
discount, or periodic rate to determine the finance charge. For ex-
ample, a bank which uses a #-percent, add-on rate would know
immediately that the actuarial equivalent was 10.90 percent on a
12-month contract. A credit union would instantly know that 1 per-
cent per month was 12 percent a year, In such cases a tolerance o the
nearest quarter of 1 percent is prescribed.

Section 5(b)(2)—Tolerance for tables.—This paragrapl covers more
complex situations where the creditor determines the finance charge
in a more complicated manner such as a combination of monthly
rates (e.g. 3 percent on the first $:300: 2 percent on the next 8200:
and 1lg percent on the excess;; or perhaps he determines the charge
by an add-on rate of 10 percent plus a fixed charge of $10. In such
cases the answer would be provided by a rate table. The bill authorizes
a tolerance of 8 percent to be Luilt taro the table. This does not refer
to 8 percentage points, bt to $ pereent «f the rate. For example. if
the sctual rate were 12 percent, the tolerance would be 0.96 percent
(8 percent times 12 percent) or almonst 1 percentage point. Thus, the
tolerance would vary depending upon the size of the rate. For credit
at § percent, the tolerance wonld be roughly one-half of a percentave
peint. At 12 percent it would be 1 percentage point. At 24 percent
1t would be 2 percentage points and so on. A provision is added to
penalize any creditor who willfully uses these tolerances so as to always
understate the rate. The purpose of the toleranceis to simplify the con-
struction of tables so that thev do not have to be overly detailed.
With such tolerances, the disclused rate should, on the average, be
slightly over the actual rate half the time and slightly under the actual
rate half the time.

Section 5(b)(8)-—Tolerance for other siinations—This paragraph
authorizes the Board to prescribe other reasonable tolerances for
creditors who do not wish to use tables in computing the rate.
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Section 5(b)y(4)—Tolerance for irregular payment situations.—This
aragraph would permit the Board to prescribe even greater tolerances
or irregular payment situations. It is exepcted, for example, that the

Board will permit creditors to disregard a certain number of skip
payments in computing the rate. In such a case, the rate computed
as though the contract were a level payment contract might vary 2
or 3 percentage points from the actuaﬁ) rate. These irregular situations
would be in excess of the slight irregularities already recognized under
section 3(f) (1), for which authority is provided to disregard.

Section &(c)—Authority to prescribe adjustments and exceptions.—This
section gives the Board authority to prescribe adjustments and excep-
tions for any classes of transactions in order to prevent circumvention
and facilitate compliance. This is similar to the original S. 5 except
that the phrase “to facilitate compliance by creditors with this Act
or any regulations issued hereunder” has been added as an additional
authority for prescribing such adjustments or exceptions. Also “the
Board may consider, among other things, whether substantial compli~
ance with the disclosure requirements of this Act is being achieved
under any Act of Congress or any State law or regnlations under
etther” the words “among other things’’ were added at Governor
Robertson’s suggestion to make it clear these are not the only things
the Board will consider. The phrase “or any State law or regulations
under either” has also been added.

Section 3(d)—Consultation with other agencies.—This section indi-
cates the Board may consult with any agency, which in the Board’s
judgment exercises regulatory functions with respeet o anv class of
wansactions. The original 3. 5 required such consultation of all agencies
which exercise such regulatory functions, Thus, the present language
leaves it up to the Board as to who should Le eonsnlred. This is de-
signed to overcome Governor Robertson’s ¢oacern that the Board's
regulations might be challenged because it hadn'v consulted a par-
ticular azency.

Section 5(e)—Advisory committee ~—This section requires the Board
to establish an industry advisory comumittee. This differs {from the
original 3. 5 in that the limittion of nine menibers has been removed
and the per diem allowance is inereased {irom 325 to $100 per day.
The latter change is in line with Governor Robertson’s obeervation
that few members would be wvailuble vt b lowwer Soure. However,
the secton was not delated as Governor Plobertann vecormmended,
again largely to emphasize the high importance Congress attaches to
consultation with industry. The hmitation of nine Lias besu removed
to overcome the objection that this might deny adequate representa-
tion to some specialized segment of the ind- vy

SECTION 6. EFFECT ON STATE LAWS

Section 6(a)—LRelationship of Federel luw to State law.—This section
sets forth the basic policy that the Federal statute does not preempt
State legislation.

The original version of 5. 5 said the act did not annul State law
unless the State law was “directly inconsistent.”” The committee bill
drops the word “directly” and adds the further stipulation that
inconsistent State laws are annulled “only to the extent of the incon-
sistency.” The word “directly”’ was dropped because there is no
apparent difference between inconsistent or directly inconsistent.
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The added phrase makes clear that S. 5 does not preempt an entire
body of State law should an inconsistency arise in one case.

A new sentence was added at the end of the section 6(a) to make the
intent of Congress clear that it does not regard the annual percentage
rate as an interest rate within the meaning of the usury statutes or
the judicial interpretations of the time price doctrine. This language
should make it é)iﬁicult for anyone to cite S. 5 as evidence in any
legal proceeding challenging a credit transaction under the nsury
statutes or ch&ﬁenging the Interpretation of the time price doctrine.
The language was supplied by the General Counsel of the Department
of Commerce who recommended such a provision in the Department’s
report on the bill,

Section 6(b)—Ezxemption when State laws are similar.—This section
permits the Board to exempt creditors from the Federal law if State
law requires similar disclosures.

This section is similar to the original S. 5 except that the Board
can exempt creditors covered by a State law which is “substantially
similar”’ to the Federal law. The original version of S. 5 only authorized
exemptions if the State law required the “‘same information.” Also the

rovision was reworded to make it clear the Board is only responsible
or reviewing the law and not the effectiveness of the administration
of the law. These changes are in line with Governor Roberrson’s
suggestions. .

A new provision was also added requiring the Board to make a
determination that the State law has adequate provisions for en‘orce-
ment.

SECTION 7. CIVIL AND CRIMINAL PENALTIES

Section 7(ay—Ciril penalties.—This section sets forth civil peralties
of double the finance charge with a minimum of $100 and a maximun:
of 81,000. This section was amended by the committee to permi:
a creditor to defend against a civil action by proving the failure t¢
disclose was an unintentional error. However, the burden of prou?
would be on the creditor, and he would have to establish. by u pre-
ponderance of evidence, that such error was unintentional. The
amendment also permits a creditor to excape liability for an error if
the creditor discovers it first and malkes whatever adjustmen‘s are
necessary to iusure that the consumer will not pay a finance charzs
in excess of the amount or percentage rate actually disclosed. Th:
committee also reduced the maximum penalty from 32,000 to $1,00C.

Section 7(b)—Crimingl penalties.—Criminal penalties of £5,000 or
1 year imprisonment or both are specified. These are identical to the
onginal S. 5. However, the words “willfully and knowingly” weis
added as a condition for giving false or inaccurate information. Also,
the section now makes it clear that the Attorney Geuneral will enforce
the criminal penalties section. This is in keeping with Governcr
Robertson’s testimony that the Board did not have auny trainea
investigators or law enforcement officials,

Sectron 7(c)—FEzemption for governments.—This section exemprs the
Federal Government and State and local governments from civil and
griminal liabilities. Similar provisions were contained in the originsl
3. 5.

Section 7(d)—Ezemption for owverstatement.—Creditors wonld k>
relieved of any civil or criminal penalty by oversiating the wunual
percentage rate. The original bill provided for such an exemption from
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civil penalties only if the overstatement was due to an ‘‘erroneous
computation.” There was some doubt about the meaning of this
phrase. The original bill also had no such exemption under the criminal
penalties section.

SECTION 8. EXCEPTIONS

Section 8(1)— Business credit.—This section contains an exemption
from the act of credit for ‘“‘business or commercial purposes’” or to
governments. The original S. 5 would have exempted credit to ‘“busi-
ness firms as such.” This left an element of doubt with respect to credit

ranted to farmers, proprietorships, or self-employed professionals.
%‘his doubt is now clarified by the definition of credit under section
3(b) as credit for person other than an organization and “primarily for
Eersonal, family, household, or agricultural purposes.” Credit for
usiness or commercial purposes is exempted.

Section 8(2)—=Stockbroker margin loans.—7This section continues the
original S. § exemption for margin loans made by stockbrokers. SEC
alreziiy has the power to require such disclosure under the 1933 Securi-~
ties Act.

Section 8(3)—Credit in exrcess of 325,000.—This is a new provision
included on the recommendation of Governor Robertson. The exemp-
tion would not apply to real estate credit transactions. The purpose
is to provide an objective test between consumer credit and business
credit so as not to require the creditor to inquire continuously as to
the purpose of the eredit. If a credit transaction is under 825,000 and
the creditor is uncertain if it is a business or consumer fransaction.
he will tend to assume it to be a consumer transaction to avoid viola-
tion. If it is over $25,000 he can safely assume it to be a1 business -
transaction without worryving about violatinn,

Section 8(4)—First mortgages.—The conunittee amended the original
S. 5 by exempting first mortgage credit. The committee felt that
consumers were already receiving adequara information in this area.

SECTION 9. REPOUTS

Section 9—Reports.—This is a new section added by the committee
requiring annual reports from the Federal Reserve Board and the
Attorney General on the administration of their functions. In addi-
tion, the Board sould estimate the extent fo which coviolianee was
being achieved.

SECTION 10, EFFECTIVE DATE

Section 10—Effective date.—The original 3. 3 would have heen etfec-
tive upon 6 months of enactment.

The effective date of the bill was postponed by the committee to
July 1, 1969. The purpose of the change is to permit the States to
amend their usury statutes in those cases where the disclosure of an
annusl percentage rate might possibly cause a legal problem. In
addition, the later date permits the States to pass similar disclosure
legislation, thereby securing an exemption from the Federal law.,




INDIVIDUAL VIEWS BY MR. BENNETT

I have given my support to this measure providing standards of
disclosure for consumer credit because it is the best solution that we
have been able to work out over the past 7 years.

This bill bears little resemblance to that introduced at the beginnin
of this session and even less resemblance to the original bill of severa
years ago. We have come a long way in making the bill more workable
while preserving the major goal of comparability as much as possible.

I feel that the consumer credit industry, bankers, retailers, and
other lenders deserve a great deal of the credit for making a workable
bill possible. I believe that I am safe in saying that none of them are
completely satisfied with this bill, but they have given of their time;
and their suggestions based on actual practical operating experience
have been invaluable to the committee.

From the very beginning, I have subscribed to the principle of full
and meaningful disclosure of credit costs. I don’t believe that any
responsible person could favor misrepresentation or willful with-
holding of information which could be reasonably disclosed and which
would make it possible for consumers to compare alternative sources
of goods and services. This is the basis on which our market system is
built and has become so successful. On the other hand, one must
avoid setting up rigid requirements which cannot be complied with
easily by eredit grantors or the result is an Increase in costs which
ultimately are passed on to the consumer.

Because there are many sources of credit both from lenders and
sellers and credit Is granted for a variety of purposes and under vuried
circumstances, it 1s completely natural that programs for granting
credit developed along different lines and that credit costs were
expressed in different ways. The objective of the original “truth-in-
lending’” proposal was to replace the many different methods of credit
cost diselosure with a uniform statement as a simple annual rate.

A careful consideration of credit plans available led to the con-
clusion that all cannot be foreed into one pattern of a simple annual
rate statement in advance of the transaction without serious in-
accuracies and inequities. Attempts to bring about such a statement
resulted in the 7-year stalemate during which this proposal has been
pending.

The bill reported by the committee has broken the stalemate with
a compromise on this basic conflict. The compromise 1s not com-
pletely satisfactory or equitable. It requires some changes in every
present credit pattern with more serious problems for some creditors
than for others. Any compromise is someghat arbitrary and this one
is no exception. It has been built, howeswt, on all of the information
that was available to the committee, and wbi)l [would have preferred
a solution that would have been less restrictive, less arbitrary, and
less disruptive to credit practices, this is an approach to a most
difficult problem. G TlT |
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The bill also provides that in addition to the required disclosure
information, other information may be disclosed to the consumer as
long as it is accurate. To me, this is a major provision. It is important,
because credit plans differ in so many respects that one set of required
items cannot completely show the differences which may be very im-
portant if a consumer is truly interested in making a rational decision.

I have been very concerned over the past 7 years that Federal
legislation would, by moving into a field herstofore reserved to the
States, preempt State laws and thus cause State legislative and ad-
ministrative bodies to give up one more of their responsibilities to a
central government. I do not feel that this is desirable and therefore
would have preferred a uniform solution on the State level. The
drafting work that has been-and is being done by the National Con-
ference of Commissioners on Uniform State Laws continues to repre-
sent the best overall solution to proper handling of consumer credit
transactions. We have attempted in this proposed Federal bill to
provide guidelines which the States may follow and continue to main-
tain junsdiction over consumer credit transactions. I am not com-
pletely convinced that we have solved the jurisdictional problem, but
1t is my firm hope that the States will continue in their efforts to
improve their consumer credit legislation and thus make this Federal
bill both unnecessary and inoperative.

O
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